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AMENDMENT TO REAL ESTATE USE RESTRICTION AGREEMENT

THIS AMENDMENT TO REAL ESTATE USE RESTRICTION AGREEMENT
- (this “Amendment”) is made as of this 2 day of AP L— , 2003 by and among
Carol J. Gendler and Steven H. Gendler, Co-Trustees of the H. Lee Gendler Family Trust,
Carol J. Gendler, Trustee of the Carol J. Gendler Revocable Trust, Irvin Gendler, Trustee of the
Trvin Gendler Revocable Trust (collectively, “Grantors”) and Simmonds Properties, Ltd, a
Nebraska limited partnership (formerly known as Simmonds Properiies, a Nebraska general
partnership) (“Grantee”).

PRELIMINARY STATEMENTS
Grantee is the sole owner of the following real property:

Lot 13, in Starwood South, a subdivision, as surveyed, platted and recorded, in Douglas
County, Nebraska (“Lot 13”);

Grantors are the sole owners of the following real property:

Lots 1, 3, 4, 5 and 12 in Starwood South, a subdivision, as surveyed, piatted and
recorded, in Douglas County, Nebraska (collectively, the “Restricted Property™);

Lot 13 is benefited by and the Restricted Property is burdened by the rights and
restrictions set forth in that certain Real Estate Use Restriction Agreement (the “Restrictions”)
dated June 1, 1998 and recorded in the office of the Register of Deeds of Douglas County,
Nebraska on June 29, 1998 at Miscellaneous Book 1253, Page 292. The terms of this
Amendment shall burden the Restricted Property and benefit Lot 13 as set forth below. Grantors
and Grantee desire to amend the Restrictions as set forth herein;
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NOW, THEREFORE, in consideration of the premises and other good and valuable
consideration, the receipt and sufficiency of which the parties hereby acknowledge, the parties
do hereby amend the Restrictions as follows:

Section 1. Relocation of Existing Easement. Section 1 of the Restrictions is hereby :
replaced in its entirety with the following language: |
|

“l.  Use_and Restriction. In consideration of the terms and conditions
contained in the Purchase Agreement, Grantor hereby promises, declares and covenants
with Grantee that the Grantor shall not sell, lease, or otherwise allow the use or
occupancy of the Restricted Property for any restaurant with drive-through hamburger
sales and whose primary menu is hamburgers or by a restaurant or restaurant chains
commonly known as McDonald’s, Wendy’s, Culver’s, Sonic, or Hardee’s restaurants.
The term restaurant which is excluded by this covenant shall apply to any type of food
service establishment which primarily serves hamburgers or any type of ground beef
products served in sandwich form. This covenant shall not prohibit the use of the
Restricted Property for any food service establishment which offers as the primary
method of service, for all meals times, food and drink orders taken by and served by a
waiter or waitress at the customer’s table, and further provided this covenant shall not
prohibit any food service establishment that primarily offers deli sandwiches, pizza, ice
cream (including Dairy Queen Brazier), tacos, burritos, tamales, enchiladas, fajitas or
nachos.”

Section 2. Full Force and Effect. To the extent not inconsistent herewith, all other
terms and provisions of the Restrictions shall remain in full force and effect and are ratified by
the Declarants.

Section 3. Counterparts. This Amendment may be executed in counterparts, each of
which when taken together shall constitute one entire agreement.
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IN WITNESS WHEREOF, the parties have executed this Amendment as of the day and
year first above written.

GRANTORS:

&,J, /qéﬂm

LT /
Siéven 1. Géqdler, Co-Trustee of the
ee Gendler Family T

Gdl o

tee of the Carol J. Gendler

Carol J. Ge

krvin Gendler, Trustee of the Irvin Gendler
Revocable Trust

GRANTEE:

SIMMONDS PROPERTIES, LTD, a Nebraska
limited partnership (formerly known as
Simmonds Properties, a Nebraska general
partnership)

By Simmonds Restaurant Management, Inc., a
Nebraska corporation, its general partner

Paula K. Glissman
President

01-467254.01 3




STATE OF NEBRASKA )
) ss.
COUNTY OF DOUGLAS )

‘ ’E\lze &&c\)regoing instrument was acknoWledged before me this _f(_{ day of
& , 2003 by CarolJ. Gendler, Co-Trustee of the H. Lee Gendler Family
Trust, on behalf of the trust.

GENERAL NOTARY - Statp of Nebrasia i
PHILIP B. WARREN
% My Comm. Exp. 0ct, 31, 2005 Kf W
' Notary Public
i N r\‘ai}\b@k NG

STATE OENEB A )
" ﬁii]ad&féﬂli%&&

COUNTY OF

The foregoing instrument was acknowledged before me this i Th day of
MCLPCJ\ , 2003 by Steven H. Gendler, Co-Trustee of the H. Lee Gendler Family
Trust, on behalf of the trust.

, NOTARIAL SEAL ’ Mﬁ/‘jflwf j W&L A. |

MARTINA S WALLAC |
| e -“‘C%m’f.f"“c'zu l:nbhc Notary Public
i, m-\mm;s;mnl RIS AU§’ 2
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STATE OF NEBRASKA )
) ss.
COUNTY OF DOUGLAS )

The foregoing instrument was acknowledged before me this /_c[ day of

NKMKCV\ , 2003 by Carol J. Gendler, Trustee of the Carol J. Gendler Revocable
Trust, on behalf of the trust, '
GENERALPN%%SE% géblaaska . '
HILIP B. W,
dabems  y Gomin. Exp.Oct 3, 2008 ,/7 ﬁ W_/
‘ Notary Public

WA SH/ANCT o,

STATE OF NEBRASKA )
Ki/wve ) ss.

COUNTY OF BOUBGEAS )

The foregoing instrument was acknowledged before me this &Zﬂ%day of

Notary Public

W\ﬁxfré[/\ , 2003 by Irvin Gendler, Trustee of the Irvin Gendler Revocable Trust, on
behalf of the trust.
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STATE OF NEBRASKA )
) ss.

COUNTY OF DOUGLAS )

The foregoing instrument was acknowledged before me this \i day of

% . 2003 by Paula K. Glissman, President of Simmonds Restaurant
Management, Inc., a Nebraska corporation, general partner of Simmonds Properties, Ltd, a
Nebraska limited partnership, on behalf of the limited partnership.

e~
S GENERAL NOTARY-State of Nebraska Qf M /
@ JEAN M. TIERNEY - : LM-&\
waART My Comm. Bxp. May 15, 2004 Not aﬁubﬁc&# )
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