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Xk THIE AMENDED AND RESTATED AGREEMENT TO FURCHASE SOLK TEENTY, TOWA. b
kR as af the M Giay of February, 1989, by and batween QEED FOR ;‘Ec'gm%ﬂ-"
i EQUITA&Q% LIFE INSURANCE CCMPANY OF TOWA (Hagl%ar"), an Iowa . ’

~y corporation, YO NEERS, 4HC. (Viounkersh), a Delavire AT FEB 23! y
{ ; curpurnta,on;‘ %EL TOWER TOCUST, LT, ('?"I’ga;:qs:") , an IG,AT F P %ﬂ B, @
L dorporation. ‘ S o TIMOTHLT, RIEN, ‘md“

iia RECITALS

‘ 8y ;
i A. Ssller, Younkers and Tower entered into in Agraemant to
. Purchage Steam as of October 1, 1988 (the "Originel Agreement),
] with respsct to properties in Dea Moiner, Towa located at &N
| 604 Locust Street (the lega) daseription of which is set forth
; as Parcel I on attached Exhibit A) and commonly known as and
l zeferrad to in this Agreewent as the "Equitable Buildlng", (i)
, 7th and Walnut Streste (the legal description of which is set
1L forth ms Paroel IT on attached Exhihit A) and cemmonly Kpown as
i and referred to in this Agraeuent 2s the “Yeunkers Bullding®,
I} and ({ii) 7th and Lecust Strests (the legsl deseription of which
l ig set forth as Parcel ITI on attached Exhibit A} and commenly
! known as and referted to in thie Agrgsment as the "Lecuat Malll,
l

B. Ballar, Younkers and Tover now desire to amend ang
restate the Agreement to Purchasa Steam effsctive ms of the date
of this Agresment as herelnafter provided.

promises contained in this hgraenept and otler good and valuable
consideration, the raceipt and sufficiency of which are hereby
agknowledged, Seller, Vounkara and Newar heraby agres that,
; uffostive as of the data of this Agreenent, the Original
| © Agresment is hereby amended and restated in lts snkiraty as
] follows: ‘
i
i
H

]
i
I THEREFORE, in considavatien of the mutusl covenante and
i

Ay : _and jty. Commencing bn the date of
thiz Agreement and ending on tha eaylier of (a) duly 31, 2023,
{b) the termination of the Areaway Permit or the Clty Allay
. Basapent, as herein dafined, which may replaca the Argaway
i ‘Permit, or any of the three Fagemants, ad herein defined, ox (@)
‘ the aarlier termination of this ayrsemsnt in aceordance with the
! terme of thiz Agrasnent (the "farm®), Seller shall, subjact &o
" the terme and conditions of this Agreement, furnish steam to
! heat the Younkers Bwildlng &hd Lécust Mall for the benefit of
- Younkarg and Tower, in such guantities as ¥ounkerz shall deenm
" reasonably necessary for the comfort of the occupantsd and usars
' of the Younkers Building, and in such quantitiss as Tewer s®all
daam rnasanabl{'necessary'rnr thu comfiort pf the ccoupanta and
users of Logust Mall, subject, however, to the following:

i A, The steam which will he furnished to the Younkers
x Building and Locuet Mall will hdt be uead for any
o purposa cther than for heating (1) the Younkers

i Building, (it} the Locust Mall, (lii) skywalks

: within or connected to the Younkers Euliding or
N Locust Mall, but only to the extent now raguiraed
i by egreements existing ax of the date of this

! Agraanent, and (iv]} replacaments #nd altérations
' to the Younkers Building or Doeust Mall which da
,l net incresse the hmating requirements of the
-} subjeet property. ‘

_ B.  Yeunkers shall, ot Yourkars’ experse, hut subject

g ‘nlwais to the provialons of Paragraph 11 baldw,

‘ continue, or ilmprove dpon, the steam heating
systen in tha.!aunke:a-nuildin and maintain such

-gyatem in a water fidh% conditleon throughout the

Tarn of this Agreement, subjact alwaya to
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i Yéunkers’ right to add or remove lndividusl :
Y heating units, such as, but not limited to,

k radiators,

¢. Tower shall, at Tower’s axpenia, but subject
piwaye to tha provigions of Paragraph 11 balow,
gontinue, or imprave upon, the steam heating
system in the lLogust Mall and maintain such aystem
in a vatar tight condition througheut the fTerm of
this Agresmant, subject alwaia to Tower's right to
pdd or remove indiv‘duul heating unite, such as,
but not limited te, radiators.

B, Steam shall be available to the Younkers Building
Bnd DLoocust Mall only bHetween Ogtohar 1 and March
41 of aach Agreement Yoar (a8 such term is deflned
in raragraph 4(A) (i) belew) and at such other
times ae Sellar ig providing steam for heating
purposes to tha Equitable Building. ZIn no avent
shall Saller be regquired to supply steam to any
proparty in amounta which, when added to the steam
necded by the gther two propertiesz, axseeds tha
cipasity of Esller’s boilers as existing on the
date of this Agreement.

2, Bteam Supplv . and Blsteibution. The steam to ha
supplied Hereunder shall be supplied throngh the currently
ayxisting piping wennection fron the Eguitable Bulldlng to the
Younkers Building, or its eguivalent, and Seller ahall endeavor
to supply steam at an opetating preesire of not lass than six
(8) pounds gar sguare inch gauge nor mora than ten (10) pounds
per square inch gauga. Upon recelipt of thé stean by the
Yourkers Bullding, Yeunkerz shall cause steam to he pasged on to
the point nf,dalgvary-in Looust Mall through the currently

ﬁ axisting giping‘duhnﬁatian”fnom the Youukers Building to Looust

ﬁ Mall; or its ecuivalent, 4t an oparating prassure of net less
i than mix (6) pounds per Bquara inoh gauge nor wore than ten (10)
i peunds pet sguara inoh yauge.

3. fbteam Measura . The measuremants of stemm provided
] to the Fguitable Building shall be according te the readings of
i a condensate moter installed in the Equitable Building, The
} conbined measurements of ateam provided to Locust Mall snd the
Younkers Building shall B¢ @ceording o the romrdinge of a '
l oandangate metér inestalled in the Bgultable Building. Tha
i measurements of stasm provided to the Locuzt Mall shall ke
; accerding to the rasdings of a cendeisate meter installed in the
1 focust Mall. The measurements of stedam used hy the YounKeps
Building shall he ciloolated by subtracting the measurenents of
~ eiaam wged by Looust Mall from the meagurements of steam
| provided to Looust Mall and the Younkers Building. In the event
: that any such meters shall at any time be indperative, the
! anount of staam supplied fo thae Eguitable Building; the Younkors
i Builﬂing or Lotuat Mall for the unmetersd pariod shall be
1 computed in accordance with the amount of such metered utility
P pravisusly provided to the Equitable Building, the Younkers
v Building or Lovist Mall, as the cake nay be, for tha most
. seagonably comparable peried as reasonably determined by
\ Beller, Younkers shall provide Geller access to the Younkers
g ‘Building for the purpose of méasuring the amount of steam
4 provided to Lecust Mall, and to maintain and rapair the Leeust
i Mall condensate meter lomated in the Younkers BEuilding, and in
! the event and to the exbent Younkeys doeg nob permit sich
! acoass, Younkers shall pay Sellar for all steam furnished to
' tocust Mall, a& well as tha Yourkers Bullding, Younkers zhall
pay Seller for all steam used by the Younkers Bullding for sach
Lgréaement Year. Looust Mall shall pay Ssller for all steam used
by Locust Mall for each Agreemant Year. BSeller or elther of the
Purchaaers shall promptly notify the cther parties to this
Agreandnt whenever they are awere that any meters are e
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inoperative. If Seller determinas that the ptiam sonsumpkion as
measurad by the metera roferred to in this Paragraph 3 ig less
than the anount of stgan preduced by Saller (which smcunt Seller
may reasenably determine based on factors suoh as fuel usaed and
boilar efficlency}, than geiler may inspeoct and investigata the
entire steam system vhich is the subject of this Agreement and,;
baced on regults reasonably reachsd, equitably adjuet
consumption as metered to account for the shortfall, Far
example, & leak in the systen in the Locust Mall would result in
memslzements of gteam used which ere laesu than tha anount of
gtean produged and be cause for an incrsasge in the anount of
stasm used by the Looust Mall as measuied Ly the metex Loz the
Tocust Mall.

4. Copt and rrice nf Steam.

A. For purposes of this Agreement, the following
terme shall have the follawing meanings:

(i) Agreement Year., Tha term "Agreement Year!
ghall pean eauh twelve (12) month peried from
Ooteber 1. to the following September 30.

(il) Unit of Steam. Tha term "Unit of Brean”
#nall mean one thousand (1,000) pounds of
stedm. A pound &f steam shall mann that
ameunt of steam which will condense inte one
{1) pound of vater measured on water.

B, Duoring the first Agreement Yoar (including that
portion prier to the date of this Agreswent which
i coverasd by the Original Agreemant), Sellex
shall be paid $12.4854 per ynit of Steam supplied
plirguant to the terms of this Agreement) provided,
hewever, kuch cherge of $12.4884 per Unit of Steam
shall be insreased or deureased each month bused
on changes in the cost of fuel paid by gallar to
produce @ Unit of Steam as calculated under the
provisions of Schadule 1 attavhed to this
Agreenant.

¢. During each Agresment Yeay after tha first
Agraament Yesr, Seller shall ha pald an ameunt per
Unit of Stean suppiled pursuant to the terms of
this Agiaement k¢ caleoulated under the provisions
of Echmdule 1, which amount shall be subject to
{ncrease oy decxeate sach month based on Chunges
in tha cost of fuel paid by Seller to produse a.
Unit of Stean as caléulated under the provieiohs
of Sdliedule 1 attached to this Agresment. Prior
to tho beginning of each Agreement Year after the
first Agreemant Yesx, Ssller shall previde to
Younkers and Tower 3 written gtatement of Saller's
then currant price to preduce one (1) Unit of
Steam, such new price to be effective as of
tcteber 1 of the next Agreement Year. The method
desoribed in attached Scheduls 1 of valculating
the price of a Unit of Stean shall ke the nethod
of caléulating a change in the prica of & Unit of
gtean anticipated by this subparagraph tor the
sacond and subsequent Agreament Yaars.

D. ‘In addition to the amcunts paid hy Younkers and
Towar to Seller pursuant to subparagraphs (B) and
(ci of thia Paragraph 3, Younkere and Tower shall
reimburse Sellar for any increass in costs
incurred by Seller with raapaot to;gxndnoing and
distyibuting steam nu required by this Agreemeni
pubsagient to the first Agresment Year for the
jtems which comprige the "Total Base Costh en
attached Scheduls 1 and any other itéms reazonably
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inourred by Seller in connaction therewith, and
smortization of specisl equipuiient necessitated by
government regulations and amorbization ‘
(straightline over usaful 1ife) of capltal itams
which constitute or, in the raascnable epinion of
2 gualified professienal, arae intended to
constitute, a substantial labor or aost-gavings
davice or operation. stch reimbursement shall be
bFazad on consumption for the appliceble purlod &nd
shall be paid as billed by Saller after tha gnd of
each Agraement Year. Thera may ha ipeludad in any
emortized costa a2 reasonable interast carrying
charge.

E. TUpon reguest made by either Younkers or Towar, but
not mord freguently than once each three (3}
calendar mehths, Feller zhall provide Younkars
and/or Tower coples of Helimr’s bills for the
previous period for the fael u=ed to yeharate the
gteam, as vell ag a copy of any other informastion
upon which Seller ralied in billinyg Younkers and

Tower for steam pursuant to this Agresment.

5. Paypent for Stesi. HSeller ghall bill Younkers and/eox
Powar, A& the case may be, for sheamn uged purguant &o this
Agreement at least quarterly, put net more fraguently than
monthly, and payment shall be dua within ten (10} days aiter
vaceipt of emch stich bill, Any payment which ig not made within
said 10-day pericd shall bear interast at the rate per annum of
the greater bi twelve pergant (12%) or gwu.garnent (2%) over thae
Frime Intersst Rate in effect fron time to ima, but in no evant
more than the maximum rate permitted by law. The "Prime
Trterest Rate" ag used herein shall mean +he rate per annum
announead to the public from time to time by Centinental
Tilinwis National Bamk and Trust Company of Chicags, Chicaga,
Tllineis, as ite "Prime Rate'. Any payment which i3 not made
within twenty (20) days after yaceipt of a bill tharefor shall
bear interast at a rate per annum of four percent (4%) over the
Prima Interest Rate in effect frem time to time, Bub in no event
more .than the maximum rate permitted by law.

8. Ea:lx_mﬁxmingzign. Notwithstanding anything to the
gontrary containéd in this Agreemant: either Seller or Younkars
may terminnte this Agreament at any vime upon tvwe (2) years
ptier written notice to the other parties to this agreemant,'in
which avent thiz Agrasment shall terminate as to all three
propartiesy and Tanr‘may”terminuta,thiﬁ Agrastient at any time
upon not less than sixty (80) days written notice to Sellsr and
Younkere, in which evant this Agreement shall teérminate only 2z
to the Locust Mall. Seller may also +orminata this Agreement as
to all propertiss upon the withdraval of any gevernmantal
antherity essential for the fuenlshing by Seller of steam ag
provided by this Agregment or tha snforcsment by any

governmantal authority by any rule or reguiation which prevents
Zaller from furnishing steanm substantially ag required vadar the
provisiors of this Agreement. tastly, this Agreement is subiact
to early termination in accordance with the provisions of

paragraph 22 below.
7. Malntepance and Reoding.
A, Sellay shalli
(i) provide personnel in such nunbars and at auch
timas ;a-nacesnar{ to monitor the operation
of the boilers which produce tha steam Lo be
provided pursuant te this Agreament;
(11) Xkeep the boilers and all parts thereof

(including, witheut limitation, all piping,

radiators, connnctiohs, velves, punpe, gavges
and aocespories ‘thereto) in pperating order

and vopalr;
snB058re:308
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(#ii) not permlt any open stéem condenavte wakor or

gtmam oonnections except dt air valves) and

(iv) wusm its best efforts to protect connaskione
in mll such pipes, radiators, amiipnent and
apparatus. '

Younkears and Toway may ab all Féasdnable times
have access to the Equitakle Building for the
purpose of lnapecting the boilers and all parts
thareof, If Ssller defaults with respect to its
uhligatiana as get forth in this Paragraph 7(A)
and if Seller does not take steps to cure auch
default{s) within ten (19) days after notice
tharacf iz recaived from elther Yeunkers or Towar
and thoraafier diligently pursus the cura of such
default (a), thén ¥Younkers oy Tower may (but shall
not he gbligated) as their sole and eXcluslve
ramedy Drogead to oure such default(g)}, and Baller
shall reinbursa Younkers or Tower, as the case may
he, for all costs and empenses reastnably inpuriad
by Younkerz and Tever in doing =so.

Younkers shallt

(1) provide perssmmel in such mumbezs ang dat such

times aw necaesary to wonltor the operation
of the reoeipt of and dlstributien of atean
received from the Pguitable Boilding and used
in the Younkers Bullding or locust Mall;

{i1) Reep such operaticn and all parts theresf
{including, without limitation, all piping,
vadiators, conhections, valvas, pimps, gaugas
and aceessories tharste) Ih operating order
and repairy

(111) net permit ﬁni open steam condensate water or
(.

abean gonhnectiong: and

(iv) use its bast efforts to protect wonnacticns
in all sush plpes, ¥adiators, agquipment and
apparatus.

gallex end Tower may et all reasonable times have
acogss to the Younkers Bullding for the purpose of
inspecting its steam operwtien ‘and all parts
thereof. If Younkera defaults with respect to its
obligations as sat forth in thiz Patagraph 7(B)
and. 1f Younkers deesa not take steps to qure such
defanlt(s) within ten (10} days after notice
thereof is racaived from either Saller or Tower
and thereafter diligently puzsue tha cure of such

dafanlt(x), then Seller or Tower may (but shall ke

ba dbligated} to cure such dafauli(s), and
Younkers shall reimburide Seller or Towel, ar the
case may be, for all costs and expenses reasonably
incurred by Saller and Tower in dolng sa.

Tower shall:

(1) provide papsénnel in éuch numbars and at such
$i{mes as necagsary to monltor tha staan
operation in tha Looust Mall:

{1i) keep the stoan operation and all parts
thdrent (ineluding, without limltetion; all
piping, radiators, conhections, valves,
punps, gauges and agcesscries thereto) in
operating order and repair;

605916300
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(1i%) not permit any open ateam sondansate watar or
gteam connections: and

(iv) use its best efiorts to protect connections
in all sueh pipes, radlators; edquipnent and

fleller and Younkers nay at all roasonable times
have sccess to the Lagust Mall for the purpose of
Angpecting the atean opagation and all parbes
therecf, 1f Tower defaults with respect o l¥m
‘oh;iiatinnn as aet forth in this Paragraph 7({c)
end. 1P Tower duer not take gtaps ko ocure such
default (a) within tan (10) days after notica.
thersof ig recelved from either geller or Younkers
and thereaftey diligently pursue the qure of such
defmult(s), than Seller ot voupkers may (but shall
not ba obllgated) to pure such defaulf (s}, and
Tewer shall raimburse Seller oy Younkers, as the
casa may be, for all costs and mypensas reasonably
inourred by Seller snd Younker: in doing so.

B. gxggm;nig;§$hnhigg;ning§. galler shall meintain and
repalr the distribution lines sutending wasterly from the
Bqultable Building to tha essterly building line of the Younkers
Biilding, end these lines (if any) running betwean the Younkers
Bullding and Locust Msll, but Younkers and Tower ghall ba
rezponsiple and pay for on demand all costs and axpenses
raagonably incurred by Seller in dpoing so. The liability of
Younkers and Tower under this Paragraph 8 ia joint and several,

- T ‘ [EINT: . fallsr shall uss
reasonable bast sfferts %o cupply 2 pufficient amocunt of stasm !
o the Younkers Building and Locust Mall as yegulred By thig
Agrzement, Seller doae not, hovwavar, guarantes that the supply
of stmam will at ail times ba gonatank, continuous, or = -
uninterrupted, and it ias agreed that any failure by Seller,
whather Ane to negligence or ptherwisa, to suppl steam to the
younkers Bullding or Logust Mall ghall net censtitute a hreach
of this Agreament by Seller, and neithar Seiler nor its
partners, or any offjcers; agents, enployees of representatives
of any of them, shill bs llable teo Yopnkers or Tower or o
anyone whomsoavar for any imjury, loas 0¥ danags to. anhy property .
or person resulting from any such Failure.

10, agl;g:_ﬂg;_nia&lg. Notwithstending anything to the
contrary contained in this agrsement, Saller shall not- be liable
to anyorns whongeever for any injury, lose, or damage ta sny
peracn or property cecasioned by, ariging out of, oy caused by
any leakage, @scape, Or presence of stean, vapor, or water in,
on, or about the Younkers %uilding ok Locust Mall or ariaing out
of any failure of geller, {except the willful omiasion) ixs
agénts, or employess to sup iy steam o the Younkexs Building'nr
Locuet Mall, All claimg and demands af avery kind, neture and
daseciption Loy any sush injury, lcus, or damage are haraby
expragaly waived by Younkers and Tower and by BVAEy persun,
fivm, or corperation who may ba penefitéad by performance under
this Agrasment, and ¥ounkers and Tower heraby agraa to gauza any
shd a1l subrogatioh rights with vaspeot to such injury, losxg, or
damage arising by way of any and all insurange coverages o :
othervige, to be walved and relessed to the extent permitted Ly '
1aw and within Younkers’ or Tower'c gontrel, Younkers and Iover .
heraby indemnify and agres to defend b competent counsel and ‘
hold Sellar, its pgents and employees free and harnleygs from all
such claims and danands, including reasciable attorney fees, ‘
arising out of, or caused by any leakege, escaps, Or presance of
gtaam, vaper, or water in, on or absut the ¥Younkers Bullding o
Locust Mall, provided thats

A. Sellet shall promptly notify Younkers and Tower of
ariy such glaim or demand:

LK04593 & BGUKﬁﬂsngalﬂ r:
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B, Seller shall giva Younkers and Tower a redsonable
opportunity to defend agailnst any such dlaim oF
demand and shell cooperate in good falth with
Younkers or Towe¥ in any such defense; and

¢, The glaim or demand shall not have resyltad from
tha gross negligence or‘intentional.misaunaubt of
either Seller or lts agents or amployees,

11. Casyalty. If the Equitable Building oxr Younkevs

‘Buiiding shall be tern down or substantially damaged b{lfire or

other casualty, this Agresment may be tarminated by Sellsy or
Younkers (and such termination by Younkers =hall congtitute a
termination by Tower) with such termination to be effactive
thirty (30) day# after the giving of such written notice of
armination In such case this Agreament chall ba terminated
without any further chligation on the part of any pariy herato,
gxcapt for the adjustment and payment of gll sums due up to the
dats of such damage or dsgkruction. The BEcuitable Building or
the Younkers Building shall ke deemed to be substantially
dureged if the sost of repair ﬂhall.axqeudgﬁnrty-parqanh;(40%}
of the replucemsnt ssst theraot, Notwithatanding the above, if
Seller shall be unable to Bupply steam or gause steam to ha
iuppliﬂd to the Younkers Bullding and Locust Mall for any perled
N |fx0essE O

Sf thirty (30) consecutiyve days, Tower may, at its
option, and upon thres (3) daya prior written notice to Seller
and Younkers, terminate this Agreement, provided notlce af
termination is given within fifteen (15) déys after the end of
gald 3o~dey period. 1%, but only if, Tower has terminated thisg
Agreement as paermitted by the immediately preceding sentence,
Younkers may, at ite opticn, ang upon three {3} days prior
written netice, alao texminate this Agresment, provided notice
of termimation is given within fiftean (15) daya aftar Yowar
terminates this Agresment as aforesaid.

iz.

A. Younkers reprasents that there are installed in
the Younkers Building all pipes, radiators, ,
valves, condensation pumps, gauges, and any and
all other apparatns, egquipment, and soakssoried,
required or naceaan:y'fur.sturing or processing
gkeanm ip the Yourkers Building and making proper
ana sufficient connections with Seller’s lines for
distribution of steam within the Younkers Building
and frofi the Younkersz Building te Lesust Mall, and
for making the preper and suffieient cennection
with Seller’s condenzata return lins from the
Younkers Building to the Bguitable Builaing.
Vounkers agreas that it will keep in good order
and yepair, at its own expense, all gaid eguipnont
and apparatus to the extenkt that such are looated
within the Younkers Building including without
limitation, a1l pipes, radiators, connestions,
valves, pumpe, gauges and secassoiklea thareter
that it will not parmit an open steam condenzate
water or steam connections; that it will use its
best wfforts to protect connectione in such pipes,
radiptors, eguipnent, and apparatus) and that
Seller may at all reasonable times have access to
tha Younkers Building for the purpose of
ingpacting any of the aforsmentioned items.
Subject t0 the previzion of Paragraph 11, Tounkers
cha1l ak 811 times have the duty to repair all of
its steam and watar,uﬁuipmant lopated within the
Yourkara Building at its own axpanse and at no
cost to Sellex.

B, Tewer represants that there ure jnstalled in
Loguet Mall all pipeak;radiatorw, valves,
o
nd
LKO4593 - »
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condensation puinpa, dauges, and an and 4}l other
apparatus, eguipment, and Accessurles, requized or
necesgary for shoping obr processing gteam in
Locust Mall or making proper and suffieient
connastions with sSellax’a lines for alstributler
of steam within Locust Mall from the Younkers ‘
Building, and for making the proper and sufficient
connedtions with Younkers condensate return line
from the Looust Mall to the Younkens Bullding.
tower agrees that it will kesp in good order and
repair, &t its own expense, all sald mguipment and ,
apparatus to the extént that such are located !
within Locust Mall including without ldmitaticn,
all pipes, radlatora, connections, valves, purps,
gauges. and acceseories tharetos that it will not
Jpermit an open sbeam condensata water or stean
‘conneotions; that it will use lts best efforts to
protect connectione in such pigam, radlators,
E?uipmant}‘and apparatus; and fhet Selley may at
all reascnabis times huve access to Iocuat Mall
for the purpose of inspecting any of tha
aforementicned itams, Subject to the proviaion of
Parsgreph 31, Towexr shall at a1l timea hava the
duty o repair all of its ateam and watez
aquipment located within Lofust Mall at its own
aipenzs and at no cost to Saller.

15, Refanlieg.

A. In the evant {hat Younkers shall default in the.
payment of apy sum due hersunder, and if such
Qefanlt shall conkinue for ten (10) business days
aftar Younkers and Tewer shall hava raceived a
notice 6f such dafault, Seller shall have the
right to terminate this Acreenment as to both
Yourikera and Towar.

P, In the event that Younkers or fower shal) default
in tha performance of any of their gblligations
nersunder other than the payment of money, and if
smeh dafault shall continue for thirty (30} days
after Yourkers and Tewer shell have repaived
notige of such default, Seller shall hava the .
right to terminate Ehis Agresment as to both
Younkaers and Tower; provided, howaveyr, that Lif
guech dafault cannot reasenably be cured within
guch thirty (30) day pericd but can be cured whth
& reagonabla hime, &nd if Younkera or Tewar shall
havae within such pericd: comhenced to c¢hra such
default and shall thersafier procesd &iligently to
cure such default, Seller may not texminate this
Agrhamgbt'uﬁlasa'éhm\ﬂumplat‘ﬁn of guch tura is
not gompleted within sixty (60) daya after tha
expiration of sald 30-8ay pericd.

€. =f Younkers shall default in its perfornancs undey
this Agreamant, Tower may (but ahall not be
cbligated) take any action that Tower deenz
necessary or desirable to pravent or to oure any
default by Younkers in the performapce of or

anmgliqqna with any of Younkers covenanta oF

oshllgations under this Agreement. Upon recedpt by k

fower from Heller ef ahy writteén notica of default :

by Younkers, Tower may raly thereon and take any v

action =s aforesald to curs such default even

though the sximtencs of such default oxr thae nature .

therac? he questionhsd oy denied by Younkers or hy g ‘

any party on behalf of Younkers, Younkers hareby '

exprassly grants to Towar, and agrees that Tover

shall have, the abgolute and immediate wight to

L304593 8 Bﬂ'ﬁlﬁum t'l,ﬂE312'
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enter in and upen the Younkers Building or any

art thereof to such extent and as often us Tower,
in ite sole discreticn, deonmg neoassary of
desirable in order to prevenk or cure any sueh
defanlt by Younkers. Tower may psy &nd expand
such sums of money a= Towar in lts sole discretlon
doems necessary for any such purposs, and Enuﬂkera
hereby agreee %o pay to Tower, immediately and
withelt damand, ail such sums so paid and ekpendad
by Tower, together with intexrest thereon, at a
rate equal to two percsnt (2%) over the Prine
Interest Rate in effect from time to time.
Nothing herein contained shall be construed to
restrict eor limit the use of any uthnr‘remed{
which Younkers or Tower may have, sither at law or
in aequity,

14. Faulty Mabers. In the event that Seller believes that
any of the meters referrad to in Paragraph 3 above are not
-praparlynreanrﬂing:staam‘uaaﬂ by Youhkers oxr Tower, then Seller
shall gdvise Younkers and Tower- thereof and Seller shall canse
sald meters to ba checked, and, if necegmary, recalibrated and
rapnired at Seller’a expaénse, In the event thab either Younkers
&Y Townr believes thak the neters reforred to in Paragweaph 3
above are not properly recording steam or water uszed by Seller,
Younkers or Tower, then sither Younkers or Tower shall advise
Seller thereof and Seller shall cause wald neters to he checked,
and 1f neceagary, recalibrated, and repairad, provided that if
uaid maters are found to be in operating order and repair or do
riot raguire repalr or resallbration, Ycankers and/or Tower, as
the ¢ase may be, shall reimburse Seller £4r all nonles expended
by saller in checking sald neters,

15. No Walver. N6 failure by a party herete to enforce any
zight aceruing to it because of any default of tha other party
in"promptly performing any of the provislens hereof no nattey
how many times such fallure mey ba Tapaated, shall ba construed
s opergte &8 a waiver of any othar provisions of this Agresment
or a walver of a subsaguent defanlt of the provision in .
cuesticons but, a pacty hersto may at any time waive in writing
any defsult in any of the previslons herecf wlthout prejudice to
its right to enforce gach and all of the groviaiun of this
Agreament 28 to any subsequent violation thersef,

fucogagols and Asaiaps. Seller shall have £he right to
s6ll, transfer, and dssign this Agreemant to subseguent uwners
of the Equitable Building; and Towér shall have the right to
sall, transfer, and assign this Agreement to subnequent owners
of the Locust Mall; and Younkers shall have tha right te sall,
transfer, and azsign this Agpesnent to subsaquent owners of the
Younkers Building. Neither Younkers rox Tower may ctherwise
assign this Agresmant. Subject to the foregoing, the vespective
rights and ebligations sst forth in this Agresment akall be
binding upon and inure to the benefit of the parties heweto and
thair respective sugcessors and assigns and shall be deemed
covenants whish run with tha land, and shall continne in full
force and effesct until such time ag this Agreement is terminatud
oy expiras in accordanca with its termz, In ~ddition te the
abova, Younkers and Tower shall have the righ¥ to suboontrast
for the sale of stean Ffor hemting purposes only within the
Younksrs Building or Locust Mall. '

17. Rule hdaingt Perpetvities., It is the intent of the
parties that, notwithstanding anvthing in the Cudd of Iuwa to
the contrary, the rights and chligations provided for in thia
Agreement shall be Govenante runhing with the lspd for the Tern
of this Agreement without furthey action by tha parties.
Hewaver, the parties recognize and understand that Section
§14.24 of the Code of Iowa may raquire that a verified claim be .
f£iled in the Office of the Polk County Recorder prior to the )

LK04893 9 .
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tventy-first anniversary ¢f the last riling of such verified
claim in order to tentinue this Agreement In effect throughout
the Term. The partics ayree: (i) to aet jointly te file all
verified claims necessary to keep this Agreement in full force
and effect throughout the Tﬁrmj‘fii) that in the event of any
dafent in the verifisd scisim o its filing and vecording at the
0ffice of the Polk County Recorder, ne party shall be entitled
to amsert such datact ag a basis to aveld its cbligations under
this Agresament unless the other party fails to correct such
defect within thirty (30) days after such party first becomes
aware of the defect; (1il} that in the event a purty fails or
rafuses to cooperate to flle any Verified olaim recquired to
continue this Agreement in full force and effect, that it haereby
waives the »ight to and is estopped to, assert any failure €0
file such verified clainm a5 a defeénse to its cbligations onder
the Agreement: and (iv) that saoh party herehy waives its right
to nzgert the failure to file amy veyified claim reguired by the
Code of fowa as a legal bagls to avold the ohligations upon it
and its raspective portion of the proparty throughout the tamm
of this Agreamant.

18, Noticey. All potices, redquestsd, demands, or other
compunications regquired or permittad hereunder shall be in
writing and @slivered persohzally or by osrtlified mall, return
receip® reguested, postage pre~pald, or by telécepy or other
facsimile ransmission or overnight eeurier (such as Federal
Express), addresged as follows:

It to Sellert Equitable Life Insurance Compaty of Iowa
504 Locust Street ‘
Dag Moinez, Towa 50309

Attenticn: President

With copy to: Equitabla Lifa Insurance Conpany of Iowa
604 Liouzt Strast
Dep Melnas, Jewa 80309

Attsntion: Ganayal Counsal

I to Younkers: Younkers, Inc,
7th & ¥Walmut Streets
Doz Moilnew, Towa 50309

Attention: Preatdent

Wwith & copy to: Younkers, Inc.
€89 Walnut Strest ‘
Dag Moines, Icwa 50308

attention: Genaral Coupsel

If to Tewer: Tower Locust, Ltd.
20th Floor, Hub Tower
699 Walnut Street ‘
Das Moinem, Iowa 50308

with a copy to: Smith, Sc¢hneidar, Stilea, Mamfard,
Bchrzge & Zurek, P.C.
i10th Floor, Equitable Building
604 Locust Styaet
Des Molneg, Iowa 50303

Attention: Russell E. Schrage

All notices given in accordance with the terms hersaf shall he
daemed sarvod when receivad ep delivered, Elther party herate

may ohangs the address for recciving notices, regquasts, depands,

gr nth;r communleation by notlce sent in agccordance with the
érmE hereci.

LKO4593 10
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19, Estopusl Certiflcates. Seller, Yqunkers and Tower

agres, uvpon wribten reguest frem the other(s), to executs and

delivex to the other(s), or te such person ok entity as may be
designated by the other(s), & certificata which (a) identifies
this Agreement and any amendments hereto and states that this

Hgraemant as so amended is in full foree and effect and has not

been further amendad, (b) specifies the date through which
pmounts owing upder this Agreement have been paid, and (<)
states that, to the bast of the knowledge cf the party -
delivering such csrtificats, naitler Seller, Younkers nor Towdr
iz in default of any of its respective obligations under this
Agreement (or, if any such default or defaults ls claimed,
{dentifying tha sawe).

20, Remedies ¥pk Exglugive Aall righte ql‘lﬁ mme&im ﬂ'f thie.
perties herato shall be cumulative and none shall exclude any
other right or ramedy available at law or in equity.

~
¥ ¢

21, PEabamantés, In opdey for steanm to ke dlstributed as
antjcipated by this Agrmsement it iz pacessary that the Seller ke
banafitted by the following deseribed drsaway perkit &and
easements: (1) Areaway Permits lssued by the City of Pes
Moines, Iowa and knowy as Parmit Number 0248 dated Dacember 13,
1988 (the Yareswny Permit") (the partiss herato acknowledge angd
sooept tha fact that the Aveaway Permit may be replaced by a
5/=-0' yide Underground Energy Bagement [the "City aAllay
Easament®] batwean the City of Dea Moines, as grantex, and
Sellay or lts tranaferess or assigns, as grantes); [il) Easament
Gonvayance dated Pebruary 24, 1968 betwadn Helan Ann Hubball
Ingham et al, as Grantors, and Seller, as Grantee recorded in
the office of the Recorder of Polk County, Xowa in Book 4021,
Page 371 (the "Frankels Easementh); (iii) Easement Agresment
dafed Maroh 31, 1880 betwaen the Stephens Bullding Corp., as
Granter and Sallar, as Grantee, recorded in the Offide of the
Resotdar of Polk County, Towa in Beok 8024, Pags 450 (the
igtepheny Fagement®): and {iv) Energy Eaesement dated October 15,
1979 betwaen the city of Pes Moines, Iowa as Grantor and Sellar,
as Grantee recorded in thea Qffice of the Recorder of Polk
County, Iowa in Book 486D, Page 781 (the "City Fasementh);
{heretofore and herelnafter the Frankels Easemant, Sitephens
Bagement and City Easenent arve colleatively referred to the
"Epgamentan) .,

22, MNew Pojlers. If Seller replaces the boilérs which
genorate the etoam to be supplied pursuant to this Agreement ang
Intends ¢o include tha ameoprdizéed sost theresf in the costs for
which it ib entitled to reimbursement putsusnt to Paragraph 4({D)
above, then Seller ihall provide Younkers and Towéedr with netlce
therenf {which notica shall include the then anticipated vearly
reimhursement for Younkers and Towar with respsot thereto) and
Yonkers and Towsr shall each have the right to terminate this
Agreement as of a date not sarliex than one (1) year after its
elaection to terminate provided it elaohs 2o to teyminate this
Agreenent by notirs givsn to Seller within thirty [30) days
aftier ite receipt of Sélier’s notiee am aforesald, If either or
poth Younkeis o Tewaey elacts te terminate thigf Agreament ag
aforatald, then Seller mag elact to void such termination by
wgreeing not to seek relmbursement from the terminating party
for the cost of the boilers, such agreament to be conkalned in a
notlce givun within thirty (30) days aftar Baller/s reveipt of
the applicable notice of terminmtion, Even if Vounkers or Tower
clects to torminate this Agraeviant pursuant to this Pavagraph
22, until such time as the termination ic effective, the’ .
terninating safty shell be responsible for and pay its share of
the amprtized cost of the hey boillers pucsuant to Paxagraph 4(0)
abova for tha payrlod through the effwctive date af the
tarmination.

LKO4B9 11
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TN WITHES® WHERNOF, Saller, Younkers and Tower have set
their hands and seals ms of Yhe datd and year fizst &vove

writtan,
SELLER:
EQUITABLE LIFD INSURANCE COMPAWY OF 1OWA
g ; . o
L
il i,
A '-.‘ﬁ‘.f "
ATTEST: v
PR
e
; ; y fa f
MiEler Serretala
YOUNKERS 3 R T
.h""‘ r_}‘ “_“."I- l"-
YDUNK‘&"RE, INC. ‘.:-‘” }“;¢ “_"u G
5 55 i

ANPTEST:

TQWER!

ATTEST

LRQ4598 i2
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STATE OF I0WA )
85,
COUNTY OF POLX

on this ,aﬂg doy of Febfortw ., 1984, hefore me; a
notary publis n.#pg‘rﬂ the Etaty of Iowa, personslly

APPeALeR /yuicerns 2 i, end s -Smﬁ'—l 0
me personaily known, who being by me heing duly sworh did say
that thay are the Sr. .\ and L ;

. i - I
raspectively, of Bquitoble Life Ingurance Cempany ol »Iuwaj; that
the seal Etf.’ﬂcﬂd harets ie the seal of said corporationi the
foragoing instrument was signed and Bedled on behnlf of said
“orpe atlon,hv authority of lte Bosxd of Dirdeters) and that the
gadd lowitence Viglona D0 ATrand Tames B Sgmpn| ., 68 such ,
cttloers, acknowlutged ¥ho execution of the' foregoing instrument
to ba the veluntary aot end dead of smid corpoxatien, by it and
by them voluntdrlly executed.

- g DA \FFH*ﬁ. : ‘L+Ah\k:s-”
‘mcﬂ ﬂt’gﬁgl iidt‘ary Public in and for the Stote of Iews
Ay 9, 1482
ETATE OF IOWA
BH!
COUNTY OF POLRK
On thig ‘Way of _HF\erniy , 1989, belore we, a

notaky publio in apd for the state of Teuwa, personally
pppeared _Fled = Woblet and =l ‘:‘wﬁ.gf , to e
Earaanally knews, Who being by me beinq.eply syorn Aid say that
hey are tha ﬂh‘-:—'m and ME/= e it
respectively, ©f Younkars, InS.; that €he geal affixed hereto is
the meal of said aurpnratiunr the foragoing instrument was
Bigned and gaaled on kehalf of sald wargnruti@n'by ,tﬂurity“uf
itis aanrd;ae Directors; and that thne said ‘ ! il
angd _miEe ‘ ‘ ‘ ; B% auch oftlicers, avknowlmdged

tha GXBcution of the foregoing inshrument to ba the vwlunur.{
act ragdadeed o sald copparation, by it and by them voluntanily
‘apaeuTed.,

‘¢;ffi55:%73;;;:§%§5§§fhhxﬁau~

fiotary Peklls In and For %he Statu ©% fows

(¥ COUMISEION
Jamany 8, 1982

STATE OF IOWA
841
COUNTY OF 20LK )

on thisce ¥ day of _&ﬁm&__. 3983, before ne, a
notary publde in and for the Statk of lewa, persenall

appesred : - lnd i 0
me paydonally known,swhe pelng by me belng dbly swoezn did say
that thay are the  /fey and (/0] '

reepectively, of Towed Lesust, ;ﬁa,, An Iowa corporation} thaﬁ
no BeAL has baan prooured by exild eorpsraticni the foregoing

inetrumant was slgned on behials of wald cnxgpr Lan by authority

o its Boord of Pirectors: and that the sai e
and yn.. : ‘ak such offivers, acknowledgued the
execubion ¢ o ferogolng instruwent %o be the volunbaoy oot

and daed of sald corporatien, by it and by tham volunmbarily l

exequtad,

Totary Public in and fer tha Btate of 1owa

‘%ﬁ Mvmﬁnﬂggm'mn:
e d g

:..'xn;ss: 13 -uamﬁDSQmm'?
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EXHEBIT A

All of Ehat cartain rosl wnang i tuated in rolk tauntyy, Teven, aike
pertisularly dasoribsd as [ollows:

(a)

()

(c)

{d)

BARGEL T,

Loks Sovan (7) and Bight (8) in Block Twelvae (12 ln rORY
DES MOINES, now included in nand forming o papk of the
City of Des Moines, [owa.

EARGEL 11

Lota Thres (3}, Four (4), Fiva (5) and Bix (8), aind thet
portion of the Noreh/gouth alley lying Kortharly of the

Westerly extansion of the Gouth lina of iot Five (5) and

lying Southerly of the Westarly extension of the Horth
line of Lot Six (6), in block Ona (1) ih FORT DES MOYNES,
now inclided in and forming @ patt of the ity of Dos
Molnes, Iova,

EARCEL, I771
Lots 7 and 8, Block i, Origipal Tawn of Fort Das Molnes,

now included in and forming a pact of the City of Des
Yolnes, Towa; and

Tots 1 and 2, Block 1, Original Town of Fort Des Moines,
new ineluded in and formihg a part of the cikty of Dem
Holnes, Iowa, wwcept a pareel of land 4 feat in width
and 116 feet in length lying parallal ke and adjeining
the North property lina of tet 1 commencing at tha

torthvest sorner of Lot 1 and Tunning thance easteriy 114
feat but including air righte copmencing 14 feszt akiova

gride over suah parcel of 1and and also the surtace ores
feedad for columny which will au port such alr rights
constructich, subjeot to Pinal definition by construction
design approval by the City of Des Foines, Iowa; and

All that part of the perth and seuth alley lying between
Saventh Street and Blahth Street extending from the notth
property line of Lot 8 to ¥Me Yerth line of the sast ang
wegt alley batWesn Lobust Street and Walnut Streat; in
Block 1, Criginal Town of Fort Des Moines, all now in and
forming 3 pR¥t of the City of Des Hoines, Ioka; and

All of the east and vest allaey lying betwaeh Waliue

Strest and Loougt Streat in Bleek 1, original ‘Tawn of
Yort Dag Moines, nov incliuded in and forming A part of
the Qlty of bes Moines, Iowa, subjugt to a perpetyal

easament for utilitiss adw in place with rvight of entrey
tor sevvicing the sase and subject to A nonedelusive.

ingresa and &gress oasement in Lavor of fee owners or

propertlies lying south of and adjacent thorate; theis

lessees, sublassees, successory, aosi ns, axoouters,
administrators, legal representatives o thelr cihtatas,
inwitees, guests, gustoners, llcensces, patyons,
amployeas, agents, tanants, _ilp2sees and  anyone alie
tranpacting busingss with op dealing with the above
enumerated parties, provided that the ownar of the feo
intorest herein shall have ang retain  aegual  and
coaxtensiva rights of ingress and BOress  with suoh
easament grantees,

Pt et 4] (21 ] o}
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JUUHEDULE « - Page )L

RE: Bguitable Building itaan Ratn
Pirst Agdeement Year .
Qutidhar 1, 19B0 Lo Supbashar 0, LAy

e ] ‘ﬂ‘t?‘c}m-
Effeqtive Ootobaer 3, 1088

Iaboy Coyta: $ d.2488
Payroll, Tawas, Ino., Eto.: ~ L.2746
Bapalrgy 6758
Haintenanogt L1488
Suppllies: — ey 1)
15% overhead, 10% Profit £ 1,7018

3 B.1238

Fual Costs Pér MM BTU'g: $4.34 ‘
{Basm Cost of fuel at $2.90 Dec. 1987) 8.1 ELE

Total Basa Cost: 8144854
Hotes: i,sn41ouu BTU's weguiresd to préduse 1,000 pounda of stoan
n 19;B7¢

Bame price of fuel for 1987 was $4.36 [(),504 % 2.99)1. The fuel
clause adjustment will increase-dacysase the costs per 1,008 pounds
&f staam usad in 1088-8% by 1.50 vents Eof @ash .0l cent inecreasew
decrease in tha base ¢ast par million BTU's,

Fuel Clavse Adjustment Formula: If §ellorfs actunl fual aésts in
any menth are less than the base cost for fuel af 2,90 cents pap
nillisn 8.7.0. % the baga cost ghall ba raduyced at the rata of 1.50
cents per Unit of steam furnished for sach ,01 cont OFf actual cose
per pillion B.7.U,® consuhed below the base cost for fuel. Ie
Sallef's aotual fupl costs in any mopth are inore thoh the base cost
for fual fived at 2.90 cents par =illion B.T.0.s, she basw Cost
shall be inoreasad at the rate of .30 cants per Unit of Jteanm
furnished for each .01 cent of sctual zost per niliien B.T.i.s
sensunpd above the base cost for [uel,

The actual nunbera usaed in this Schedule 2 snd the resultant
caloulations represent the method of determining the price for
che (1) Unit of Steam for tha first Agresmant Yaar. Thess
matbera presume a certaln beiler efficiency brsed on the
presumption that 15,992,000 pounds of steam were produced during
the pariod May 1, 1987 to April 30, 1988, If, as provided fop
in Paragraph 3 of this Agreament, Seller detarmines that the
steam uansum&tion as measured by the metars refarred to in
Paragraph 3 ls lass than tha amount of steam presumed to have
been produced by Seller, and 1f the result of Sallar’s ‘
investigation is that thers is no leakags within any of the
three buildings being‘aarvicaﬂ and that the bollers are ,
therefore not as efflolent as presumed, then Seller way, in its
reasonable dimcretion, adiust the assunad effldéiency of the
boilers in the saleulaticns made pursuant to this Schedule 1.

wonif55e:319
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SCHEDULE I - Page &
EQULTABLE DUILDING
STEAH RATR CALCULATIONS
EFFECTIVE MAY 1, 1988
STEAN PRODIGTION:
STEAY PRODUCED: May 1, to april 30 18,992,000 pdg,
RTUR. USED TQ PRODUCE. STRAM

Hatural gGas: 248,759 COF 4 97,500 BTUs/CCT=24,059,002,800 BTUa
12 Fal o0ily g~ Gals, X 140,000 RfUs/Galm, ‘ o~ BTUs

Total BIUA Used 24,059,002,.500 BTUs

ERFICIRNGY:
BTUs: 24,089,003 500 3 3,000 = 1,504,000 Prla to Produce 1,000
‘ . Pds. OF Steam
Pda of Bteamr 15,992,000
FUBL CcogT:
ar Prod 209z of Steam = (Qents) (Cost of Pual) = Cost Por MM BIUs
1,000,000 Per MM BTUz Decenbay
Effieciency) for MM BTUS)
2,508,000 = (1,504 {2.90) = 4,3€ Par MM W
1,000,000 ; ( ) m
LAROR:
25% Chiof Eng: 6,656, 00

50% HVAC Foramant 12,%92.00

2 Engineers: 48,590,060 . .
67,248.00+Fds. of gtean Generated = £4.2488/1, 8004 seedn

FAYROLL TAXES, IN&,, BFO.: 20,384.00+Pds of Stean
Genaratad=). 394573 000! Staam
REPAIRS: 3 Year Average 10,&10.00+Pds or Stedn

Gunerated=, £750/), 0004 Stdan

UATHTEVANGE: 3 Year Avarage 2,381.00+Pds of Stean
Genevated=,1488/1.0004 Stean

BUPPLIER: 3 Yaay AVQ?QQE,;,&BS«OD%PdB ot Stoam
Genaratedw, 0749/1, 0004 Staan

;_-}
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