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EASEMENT AGREEMENT

THIS EASEMENT AGREEMENT is made and entered into as of this _&_
day of (Dedealnar 1998, by and between DEVELOPERS DIVERSIFIED REALTY
CORPORATION, an Ohio corporation ("DDREC"), having an address at 34555 Chagrin
Boulevard, Moreland Hills, Ohio 44022, and CDJ JOHNSON FAMILY PARTNERSHIP, a
Nebraska limited partnership (*Arby's") having an address at 3205 North 90th Street, Suite #203,
Omzha, Nebraska 68134. DDRC and Arby's shall sometimes be referred to herein singularly as
2 "Party," and collectively, the "Parties.”

WITNESSETH:

WHEREAS, DDRC is the fee owner of certain tracts of land located in the City
of Ottumwa, County of Wapello and State of Towa, described in Exhibits A-1 and A-2 attached
hereto and made a part hereof (the "Shopping Center” and the "Access Fasement Area,"
respectively); and

WHEREAS, Arby's is the fec owner of a tract of land located in the City of
Ottumiva, County of Wapello and State of Jowa described in Exhibit B attached hereto and made
a part hereof (the "Qutparcel"); and :

WHEREAS, the Shopping Center, the Access Easement Area and the Qutparcel
shall sometimes be referred to herein singularly as a "Tract." and collectively, the "Tracts;" and

WHEREAS, DDRC and Arby's desire that the Outparcel benefit from, and be
subject to, certain easements and restrictions as set forth herein,

NOW, THEREFORE, in consideration of the mutual promises, covenants and
agreements herein contained, and for other good and valuable consideration, the teceipt and
sufficiency of which are hereby acknowledged, the Partics hereby agtee as follows:

1. DDRC, as grantor, hereby grants to Arby's, as grantee, and 1o the agents,
customers, invitees, licensces, tenants, employees and members of the public having business on
the Outparcel, a non-exclusive easetent for pedestrian and vehicular traffic in, t0, on, over,
upon, across, through and around the Shopping Center and the Access Easement Arca for the
purpose of providing access and ingress to and egress from the Qutparcel, '

2. Atby's shall carry in full force and effect during the term of this Agresment
comprehensive public liability insuranee and property damage insuratiee against claims for
personal injury, death or property damage occurring upon, in or about the Shopping Center
and/or the Access Easement Arca resulting from the activities of Arby's, its agents, customers,
invitees, licensces, tenants, employees and members of the public having business on the
Outparcel, Such insurance shall have limits of tiot Jegs than One Million Dollars ($1,000,000.00)
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for personal injury to of death of any one person, Three Million Dollars ($3,000,000.0Q) .for
personal injury lo of death of any number of persons in any one accident _and One M1lh.cm
Dollars ($1,000,000.00) for property damage. All policies catried heteunder (i) shall be can:md
with financially responsible insuranee companies rated at least At X in Best Rating Guide.
Arby's shall provide DDRC with certificates of such insurance from time to time to evidence that
quch ingurance is in force and shall name DDRC as an additional insured. Such insurance may
be written by additional premises endorsement on any magter policy of insurance carricd by
Arby's which may cover other property in addition to the propetty covered by this Agreement.
Quch insurance shail provide that the same may not be cancelled or reduced in amount or
coverage without at least thirty (30) days' priot wtitten notice being given by the insuret to
DDRC. .

3, Arby's agrecs to defend, indemnify and save DDRC, its successors and assigns,
harmless from any and alt Jiabilities, losses, damages, demands, claims, suits, causes of action of

judgments, and expenses incurred by DDRC, its successors and assighs, relating to any injury to -

person, loss of life or damage to property pecutying in connection with the exercise of the rights
granted by this Agrectoent, except if cavsed by the act or negligence of DDRC.

4. Each Party agrees that it shall not construct or cause to be eonstructed a fence,
wall, bumpet blocks or ather barrier between the Tracts. '

5 DDRC shall operate, maintain, repair, replace, light and keep free of snow and
jce all parking areas, sidewalks, wallways and roadways, including the Access Easement Area,
as exist from time to time on the Shopping Center. Costs and expenses of operating, maintaining
and repairing common areas on the $hopping Centet may include, without limitation, general
lighility and propetty damage insurance. lighting, striping, resealing, cleaning. gweeping, cost
and cxpenses of planting, replanting and replacing flowers and landscaping, water and sewage
charges, clectrical charges, charges for other utilitics, security and management fees. Arby's
shall pay to DDRC on a quarterly basis its pro rata share of all costs and expenses incutred by
DDRC in operating, maintaining and repaiting the common areas. Arby's pro rata share shall be
determined by multiplying the totat cost incurred by DDRC by the ratio of the square feet within
Arby's building to the gross leasahle arca within all of the existing buildings in the Shopping
Center and on the outparcels (exeluding the gross lcasable area of that portion of the Shopping
Center more commonly known as the "Wal-Mart Premiges™).

6. The casements, agreements, dutics, responsibilities and covenants herein
contained shall be easements and covenants running with the land, and shall inure to the benefit
of, and be binding upon, DDRC and Arby's, and their respective suceessors and assigns, and
shall be construed and governed in accordance with the laws of the State of Jowa. '

‘ 7. The.rights of any holder of a lien on all or any part of the Tracts and any
assignee o1 successor i interest of such lienholder, created from and after the date heteof shall at
all times be subject and subordinate to the terms and eonditions of this Agreement.
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IN WITNESS WHEREOF, the Parties have executed this Access Easement

Agreement as of the day and year first above written.

WITNESSES: DDRC:

DEVELOPERS DIVERSIFIED REALTY
CORPORATION, an Ohio corporation

By: A ¢
" “Todd Allgood, Vide President

ARBY'S:

WITNESSES:

D JOHNSON FAMILY PARTNERSHIP

e a Nebraska jjmjted partnggship
Dreatd b Pl Ny R s
(Print Nawe)_LYoAr Al dQ (frar loet) ts Gehtts Parinc;/

By: ‘
(Pritit Name), [ %‘E}V_« { Tohrw? (Print Name)
Ita: 4

STATE OF ORHIO )
) 88:
COUNTY OF CUYAHOGA )

BEFORE ME, a Notary Public in and for said County and State, personally
appeared Joan Allgood, Vice President of DEVELOPERS DIVERSIFIED REALTY
CORPORATION, the eorporation which executed the foregoing instrument, who acknowledged
that she did sign the foregoing instrument for, and on behalf of said cotporation being thercunto
duly authorized by its Board of Directors, that the same is her free act and deed as such officer
and the free act and deed of said corporation.

IN TESTIMONY WHEREOQF /I have hercunto set my hand and official seal at
Moteland Hills, Ohio, this (3™ _ day of —M—’ 1998. S

Nota blic ELIZARETH A;' BERRY

Hotary Pubiic, Stats of Ohio, Guya. Gty
My Commisalon Expires Mar. 8, 2205
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statEor NEBRASKA
) 88:
COUNTY OF ﬁ‘)nuﬁ s )

BEFORE ME, a Notary Public in and for said County and State, pers?naily
appeated CDJ JOHNSON FAMILY PARTNERSHIP, a Nebraska limited Eanneirsmp ?y

Wharcr Thosoardhn ' , its General Partner, by its |/ice i .
,r:/l\;m ' , who acknowledged that he did execute the foregoing instrument m?d
that the same is his free act and deed and the free act and deed of said limited partnership
partnership.
IN WITNESS WHEREQF, T have hcreu‘r}zu set my hand and official seal al
Ommtha . NebRAGH A this_D "day of Clo-tolieA. 199,
(City) {Stote)

Notary Public

CENERAL NOTARY. St
&@ DONALD Q. r'z}'éfﬂ'\'ﬁ""
Wy Comm. Exp, Oc. 24, 1909

THIS INSTRUMENT FREPARED BY:

Joan Allgood, Esq.

Developers Diversified Realty Corporation
34555 Chagrin Boulevard

Moreland Hills, Ohio 44022

Telephone: (216) 247-4700

UAEABERRY\DOCS\ARBYS2.5AM
070998

Opralll) b rlor
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EXHIBIT A-1

LEGAL DESCRIPTION OF THE SHOPPING CENTER

fraet Five(5) and a part of Tract Six (6), in W L M Properties Suvb-
division of a part of the Southeast Quarter {sk%) of section Twoentyr
three (23) and a part of Lhe Northeast Quarter (NEY) of Scetioen Twenty=
six (26), all in Township Seventy-two (72) North, Range Fourtecn (14)
West of the 5th P.M., in the city of Ottumwa, Wapello County. Iowd,
being more particularly described as follows, to-wit:

peginning at the Northeast Corner of zaid Tract Five {5): thence
North B9Y- 53¢ West along the Morth line of said Tract Five (5),the
same being the 5outh line of the right of way of U.S. Righway No. 34,
a distance of 602,35 feet Lo the Northvest Corner of said Tract Five
{5); thence along the following described lines that iz the Common
Division Line between Trachk Four (4) and said Truct Five (5) of W & M
Properties Subdfvision. South 00°-07' West. a distance of 566.00 fees;
thence North 89 - 523°' West, a distanee of 104,00 feet: thenee Souch
00%- Q7' West, a distance of 159.70 fect: thence touth 89 - 93' EARt,
a distance pf 150.00 feet; thence Sguth 00 - 07' West, 3 digtanee of
190.00 ﬂset to the Southwest gorner of =aid Tract Five {5); thence
South 45°- 07' Westalong the line hetween said Tracts Four (4) and 5ix
(6), a distance of 14.14 feet to thie Southwest Cormer of said Trace
six (6): thenca South 89%- 53¢ East along the South Line of said Tract
Hix (6), a distance of 415,97 fegt; thenge Nerth 45 - 07' East, a
distance of 319.68 feet; thence North 00“- 07' East, a distance of
700.00 feet to a point on the North iine of sajd Traet 5ix (6); thence
North 80%_ 531 west along the North 1ine of said Tract §ix (&) the same
being the South line of the right of way of U. 5. Highway No. 34, a
distance of 75.67 feet to the point of peginning, containing in all
13.997 Acres.
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EXHIBIT A-2

LEGAL DESCRIPTION OF THE ACCESS EASEMENT AREA,

Part of Tract 4 as depicted on the Plat of W & M Propertics gubdivision of Part of Government
Lot Four (4) in Section 23, Townghip 72 North, Range 14 West of the Fifth Principal Meridian
(5th PM), City of Ottumwa, Wapello County, Towa, bounded and described as follows, to wit:
Beginning at the Northeast comer of Tract Three (3) of said W &M Propertics Subdivision;
thence South 00 Degrees 07 Minutes 41 Seconds West, along the Fast line theteof, a digtance of
192.90 feet (193,00 feet platted) to the Goutheast corner of said Tract Three (3); thence South 80
Degrees 53 Minutes 02 Seconds East, along the Westetly sxtension of the South line of said
Tract Three (3), 2 distance of 56.00 feet; thence North 00 Degrees 07 Minutes 41 Seconds East, 8

 distance of 192.89 feet to the North line of said Tract Four (4), said line being the Southetly line

of U.8. Route 34; thence North 89 Degrees 52 Minutes 77 Seconds Wesl, along said North ling, 2
distance of 56.00 {eet to the Point of Beginning, containing 0.248 acres, more T less.
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EXHIBIT B

LEGAL DESCRIPTION OF THE OUTPARCEL

Out Lot "C" or Tract 3 as depicted on the Plat of W & M Properties Subdivision, being a part of
Government Lot Four (4), in Section Twenty-three (23), Township Seventy-two (72) North,
Range Fourteen (14) West of the 5th Principa) Meridian, City of Ottumwa, Wapello County,
State of lowa, being known and described as a part of Auditor's Lot Three (3) and also a part of
Aunditor's Lot One (1) of said Government Lot Four (4) located in the Southeast Quarter (SE 1/4)
of said Section 23, being more particularly described as follows, to wit: Commencing at the
South One-Quarter ($ 1/4) comer of said Section 23; thence North 89 Deprees 55 Minutes 50

Seconds East, along the South line of said Southeast Quartet (SE 1/4), 2 distance of 52.01 feet to

the Southeast comer of right-of-way acquired by the State of Tows by Warranty Deed from
David J. Thorne and Anna Thotne, fled for record on the 5th day of February 1963 in Book 307
at Page 376 in the Office of the Recorder of Wapello County, lowa; thence North 00 Degrees 40
Minutes 30 Seconds East, along the East right-of-way line of Quincy Avenue, 8 distance of
%49.59 feet to the Southwest corner of said Tract-3 and the Point of Beginning of the tract of land
herein described; thence continuing North 00 Degrees 40 Minutes 30 Seconds East, along said
Rast right-of-way line of Quincy Avenue, a distance of 193.01 feet to the Northwest corner of
said Tract=3, being an angle point in said tight-ofiway line; thence South 89 Degrees 53 Minutes
East, along the South right-of-way line of U.8. Route 34 as found described in Book 307 at Page
376 on a line that is 135 feet normally distant Southerly from the Center line of Primary Road
No. U.S. Route 34, a distance of 180.00 feet to the Northeast corner of said Tract-3; thence
Jeaving said right-of-way line and running South 00 Degrees 07 Minutes West, a distance of
193.00 feet to the Southeast corner of said Tract-3; thenee North §9 Degrees 43 Minutes West, a
distance of 181.88 fect to the Point of Beginning, containing 0.801 acres, more or less.
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