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EASEMENTS WITH COVENANTS AND : HINGE

RESTRICTIONS AFFECTING LAND ("ECR")

.QM

THIS AGREEMEHT s made as of the :x‘? day of , 1988, berween

NAI -MART PROPERTIES, INC. X Delaware corporat10n of M1tche11 B1dq., 701 . South

: wa1ton Rlvd., Bentonville, Arkansas 72715 (”Wa1-Mart"), and OTTUMWA SQUARE

. LT TTLED,,_L’_ARTNLRSHL
ASSOCIATES an Ohio 1imited partnursh1p, qf 34555 Chaqun B1vd.. More]and Hi]ls,

,0h1a 4402? {"Neveloper™), .
WITNESSFTH
HHEREAS Wal Mart‘ s the' owner of Tract 1 as shown on tha p1an attached -
hereto as Exh1b1t A hereof, naid tract be1ng more part1cu1ar1y described “in |
Exhibit B hereof; | | ' o
_ WHEREAS, Dnvn1oper 15 the owner of Tract 2 qhown 0n the p]an attached hercto o
. ‘as Exhibit A hereof, satd fract be1nq more particu]ar1y descr1hed in Exb1b1t c
. hereof o L
WHEREAS, Developer is also the owner of ﬂutparcp1s A, B and ("Outoarce s )‘
shown on the plan attached hereto as Exhibit A hereof, said Gutparculs be1nq

. more particu1ar1y described in Exhibits D-1, D 2 and 0~ 3 respectwveTy, and

HHFREAS, Wal-Mart and Developer desire that Tracts 1 and 2 and the
Dutparce1s be developed 1n conjunction with each other pursuant ta a qenera] .
plan of improvement to form a commercial Shopping Center (sometimes hereinafter
rgferred to as the "Shopping Center") and further.desire that said tracts he
Sﬁbﬂeat to the easements. and the cnvenanté. conditions and restrictions
here1ﬁafter set farth. ‘ |
. NOW, THEREFORE, for and in consideration of the’ bremises, eaéament5;“

‘ gbvehantg, conditions, restrictions, énd encumbrdnces.'contained hefejn; the ‘ ¥"
éufficiency of wh1ch“15 hgfeby acknow}edged,'wa1~Mart and DevéToper dn .hereby;f
agree as follows: . R . ' . . . B

1. Bu11d1nq/Conmon Argas.

- A ,"Bui1d1nu Areas" ag used herefn zhall maan that pcrtinn of Traect 1
‘and those port%ons of Tract 2 and QQ;LOUtpafcelq :hown on Exhibit A

as  "Building Area" fand ."Future Building Area" and “Future i
. Expansion Area"). Canopies may encrosch from the Building ‘Areas

over the Common Areas provided the canopie¢ ‘do not interfere with
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b, "Common Areas" shall be all of Tracts 1 and 2 and the Outparcels
excapt the Building Areas.

o Conversion to the  Commen Areas: Thgse portions of the BQi1d1ng

Areas on each tract which are not frém time to timeIUSEd or cannpt,’

gnder the terms of this Agreement (including Paragraph fa[ii11}), be

used for buildinas shall become part of the Commcn Area for the

uses permitted hereunder and shall be improved, kept and maintained ..

as provided herein.

2. " Use. Bu11d1ngs in the Shoppiny Center shall he wsed for commekc{al_

, burposoq' of the type normally found in a retail shopping center 1nc1ud1ng

w1thout ]1W1t&tlun financiaT institutions, service shops, off1ces and reta11

stores. No cafeter1a restaurant, theatre, bowling aney, b1111ard par1ur,
night club or other place of recreation or amisement, or any business serving

' alcohelic beverages ghall occupy space within the thpping Center w1fhout the

wﬁ1tten‘consent of Wal-Mart, for so long as Wal-Mart. or any affiliate of

Wal-Mart shall continue to operate 1ts business on Tract 1. - Developer -

‘recognizes that said businesses may inconvenience Wal-Mart's customers’ and

adversely affect Wol-Mart's business.

Notwithstanding . the foregoing, Wal-Mart hereby consents to  the

opera*ion of any restaurant or video gamg room (or similar place of recreation
~or amugement) in the Shopping Center provided seid restaurant or vwden game room

4s at Jeast four hundred (400) feet from the Wal-Mart building. The tern .

' "cafetéria" as used herein shall not include those fast food rESfaurants which
“serve thejr customers cafeteria-style, such as Wendy's. Wal- Mart's congent

| shall not be required for the sale of alcoholic beverages as an incidental part

of a fmnant s business, such as the serv1ng of a1coho11¢ beverages in connect1on

with & PEStEUFaﬂu ~The sale af aleoholic beveraqes w1th1n a supermarket or

druqstore operaf1un is' hereby deemad to be an 1nC1denta1 part of such bu51nes; :

For s0 1ong as DeVeToper ghall cont1nue to, operate a shoﬁpinu center
complex on Tract 2 and for one (1) year thersafier, wa!uMart agrees that the :

Mal-Mart PBuilding shall not be used for. a restaurant, thcafer, family

entertainment center or establishment serving alcoholic baverages for on

. premises consumption.

in addition, during the above time period, Wal-Mart agress that the

Wa1 Mart Bu11d1ng shn11 not be- Used for a massage parlour, -2 bar, a 1av9rn; an -,

" amusement arcade {not 1nc1ud1ng 4 video game room), bi111ards roum, poo] ha11

VI/NATARR /A ?
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bowling alley, 1tve entertaipment facility, stage production{s) and othar

entertainment incidental to a restaurant or cocktall lounge, skating rink or

other similar place"of public’ amusement, a -beauty school, barbér 0011Ege;

reéd1ng room, a place of instruction or any other uperatioﬁ catering pr1mari1yi

to. students or trainees rather than customers, professional space and affices

.(éicept aé i incidental o a retail operation), .warehousing operations,f
offices, meeting halls, an office building or plage for office usage of any
néﬁqre and a meeting hall or'p1ace for private"c1ubs q% organizationﬁ, .ga{:
Sﬁatiﬂﬂﬁ,. flea markets, second hand 'merchahdise' npe#at1ons, or cqnsignhenf L '
' operations | : - B

3.  Competing Business. Neveloper covenants that as long as Wal-Mart, or.

'éﬁy affilfate of w&1-Mart, is the user of Tract ‘1, ‘@ither as owner or lessee, no_
space 1n or portion of Tract 2, and no space in or port1on of any other rea1 

property ad1acent to the Shopping Center which. may. subsequent]y he acquwred by

DeZiToper sha11 be 1eased or gccupied hy or convaved to any other party for Use
- At (i e g bR Mg Fbrnth TS, AN

'aa_ a discount departm nt storg,ﬂor pther .ditcount store comparab1e to and,7

éompet1tjve with that operated by Wal-Mart. ~Tn the event of a breach of

.covenant, Wal-Mart shall have the rféht to seek any and all remedies afrprded.by

e1ther Taw or eouity, pravwded “however, that the easements granted f1n this

'Agreement sha11 in np event be termwnated on account of any such breach of

[

covenant.

4.  Buildings.

" a. Design and Construction. - The bufldings shall be designed “so that

. the exterior elevation .of each shall be architecturally and'

' _ueathet1¢al1y compaf1b1e and so that bu11d1nq wa11 footinmé shall
not encroach from one tract onto another tract except as prov1ded*
‘fof in Subsection d. below: The design and construction shald bg'
First quality. No building shall exceed thirty-five fret (35') iﬁ o

" height sbove finished grade: 'No «bui1d1n§‘isha11 have. 2 metal

exteriar, =

b Location. No building shall be constructed on Tracts 1 and 2 andw: '

—

the 0utparce1s (as efther inmedfate deve1opment ay future;‘,
expansion) - except within the Building Areas. The front wa11(s)'of‘

" the buflding{s) on Tracts 1 anﬁ 2 and, 6utparce} A shall ,beﬂ‘

"canstructed in the Tocation shown in ExhibitA.

AR iAAA AR A k|
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Fire Protection. Any building constructed in the Shopping Center

" ghall be constructed and operated {n suchi a manner which will

preserve the Sprink1ereq rate on. the other bui]d1ngs in the
Shopping Center. , :

Easements. Wal-Mart and Neveloper hereby grant to each other such
nonexc1us1ve easements to install and maintain such footings and
underground supports along. their common property lines, extending
not mare than three {3} feet under the sefvient tenement, as shall

be necessary in connection with the construction by each of tts

or1g1na1 Buiidings and other imprnvements an the Shopping Center.

At the request of either, the other will enter into an agreement
in recordable form describing the easements provided for hereby in
accordance with a survey made at the expense of the qrantee(s) of
such. ‘easements. Each such easement for such underground footings
or supports for Buildings shall cont1nue so long as any pertion of

this Agreement shall remain effective and ThereaftEr 50 1onq 85

‘safd affected Buildings exist., The grantee(s) of said easgmehts

shall be - responsible’ for any repairs reauired to such footings,
Commeﬁéinq upon the date hgreof and ending upon completionvof. the

initial construction of the Common Area and Building{s) on the

Shopping Center, sach party grants to the 'other party for the use

and  henefit of each party's Tract, a nonexc1u31ve easement tn use

. the roadways and driveways on each partv 5 Tract for the de11very '

and transport of necessary equipment and materdals used in the

‘ canstructfon of such Commor Areas and Buildings. Each: party

agrees to . use its best efforts not to materially 1nterfere with
the operatien of the other parfy 5 bu51ness‘ while us1ng; said

roadways and drwveweys.

"8, . Common Areas.

.‘al

13/041988/4

Grant of Easements. Each party, as grantor, hereby grants‘to'tﬁe§"u

other party, as grantee, and to the agents, customers, invitees,

licensees, tenants and employees of grantee, 2 nonexclusive

pasement over, through and around thair respective tracts for

roadways, welkways, ingress and egress, parking of motor vehicles,

Voading and unloading of commercial and other vehicles, and the

yse of facilities instalied for the comfort and cbnvenience of =
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customers, invttees, 1icensees, tenants .and employees ‘cf. a1ﬁ‘
business. and occupant o® The bui1d1ng constructpd on the Bu11d1ng y
Areas defined above .

* The' within grant of easement shall "also henefit thé
‘customers, 1nvitegs, 11cenaees, tenants and employees of tﬁe_

thoze

business and occupant of the buildings constructed on 4hat cartain
. o ' parcels are
parcels of land adjacent to the Shoppina Center, which i

3)!‘05 '

shown on Exhibit A and 4% therein 'and herein referred to ay ™~

r_mmmlm " "Dulpwcelq ‘A, B and C" are /F;/
ﬂeﬂipefet¥-ﬁu-+w more particularly described S

rg; =1, .0-2 and D-3
1Edrﬂrft-ﬂ attached hereto and made a part hereof.

Limitntfons on Use.

{1} Customers. Each ﬁarty shall use reasonable efforts to ensure.

that customers.and invitees shall not:be permitted to pafk.on

the Common Areas except while shépp1ng or transact1ﬁg

' buﬁiness on Tracts 4 ard 7 and the.nutparce1s. |

(1) : Employees. FEach parfy shall USE‘FEBSOHEble efforts to ensure
thaf employees shall not park an the Commen Areas, except in

areas deé1gnated in Exhibit A as Wémn]oyeé parking areas,”" if

any.' Thg parties hereto may from fime to time mutually
dgsignaté and approve "émp]oyea parking areas" not shown in

© Exhibit A,

(191) Beneral. A1) of the activity permitted within the Common

' Areas shall be used with reason and judgement so as not to

' interferelwith the primary purﬁose of the Coﬁmnn Areas which'

IR E tﬁ provide for parking for the cdﬁiomeré, fnvitees and

‘ emp?oyeés of those husinesses conducted wjthin the ﬁui1din§

Argas and for the servicing and.supplying of such bu$1neésés;
Persons using the Common Areas in accordance, with this..

‘Agracment sha11 not be charged any Fee For such use. S f“”

"Uti11ty and Service Easements. - Parties hershy expressly grant té .
gach other and to their respective successors and assigns for th§
benefit of Tract 1, Tract 2 and the butpar¢e15§”the nonexclusive’
"~ and perpetual right and easehent to 1nsfai}, maintain, repair, and
replace  Common Utility Faci1itiés within and upon thé Conmmon Ares
.OF fhéiéﬁéﬁp1nglﬁentéF‘at such p1aces,a§ mé& be nécééﬁary,fdrf the

orderly development and operation of the Sﬁopping Center qnd the

{
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Outparcels. Any‘pafty upon whose Tract any such Common Utilfty

Facilities shall have been installed shall have the right, upon

sixty (60) days prior notice to the other party served by said

Common Utilfty Facilities, at any time or from time to time to

55

move and relocate such Facilities to such‘ﬁ]ace‘nn jts Tract as itl’_ _

shall designatey provided, however, that such relocation shall be. .

made at the sole cost and expense of the ﬁaffy requesting such

relocation and shall not interfere with, nor increase the cost of,

any other user's utility service or unreasopably. interfere with
the conduct or 'operation of its business or cause any damags to
such other user's Tract. The term “Common Utility Facilities" as
¢§ed in this Paragraph 5(c) shall mean.\“ut11;ty facilities for
drafnage and sewage, gas, water, e]ecfr1c1fy and other forms of
energy; signals or ~services, in§1ud1ng,g but not Tlimited fo,

sanitary and storm sewers, drainage, pumping facilities, gas and

water maing, fire hydrants or other fire protectioﬁ installations

“and electric power and telephone 1ines, which are available for

use hy - the partiesv'hereto for ‘their respective Tracts or the

Outparcels thereon and/or the Common Areas thereof (including

those between - the Shopping Center and the lines or facilities of

the governmenta]l body or public utility providing the utility

service 1n:question);‘exc1uding, however, Taterals wﬁthin;five (5)

feet of any building servicing only such building and located

entirely _on the Tract on which satd building {s located. Roth
parties will use‘their best efforts to cause. the installation of

such utility and service 1lines prier to paving of the Common

Areas. No such lines, sewers, utilities or services of one party ‘

shall be installed within the Ruilding Areas on the other party's

‘parcel.

Water Flow. Any alteration in the natural water flow which may

Coccur as - a natural conseauence of normal construction activities

and the existence of the party's .improvements substantially as

shown 1h Exhibit A (including without Timitation bui1dinq and

buildina expansfon, curbs, drives and paving) shall be permitted;

PAGE A@7/23
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26, - Development, Maintenanee, and Taxes.

i,

L N R N LN

DeVeTogmént.

1)

‘be changed in & manner inconsistent with the provisions of

{i1)

Arranqement. - The arrangement of the Common Areas shall not.

this Agreement.

"Parking Area” Ratio. Each party hereto agrees that at all .

times there shall be independently mninta1nnd on each tract

park1ng area sufficfent to accommodate not fewer than five

and one-half [(5.8) car spaces for each one thousand‘(l,UOO)

‘ square feet of Ru11d1nq Area on.such traet,

(141)

Development Timing. When any bui]dan fs constructed w1th1n‘,

'1:the Rui1d1ﬁg Areas of a tract,. the Common Areas of that tract

‘shall be developed fn accordance with Exhibit A at the

expense of the bwner of satd parcel.  In the event one party

("Nevalaping Party") canstructs fmprovements on Developing

Party's tract prior fo the development of the other tract;

.Uevé1opihﬁ Party shall have the right to grade, pave and use

any portion of ithe Common’ Areas of non-developing party's

tract for access and for comstruction of, but not limited to,

drainage structures "and utility lines : as is necessary to

provide essentia) services to feveloping “Party's Tract.

.DEVE1DD1ng Party shall present .an f{temized statement of

parfy agrees to reimburse Developing Party for such co;t{

(tv)

expenses incurred in the construcfiﬁnjof said improvements to.

and ‘upon nor-developer party's tract, and non-developing

within thirty (30) days of receipt thereof.

Service Drive, Developer agrees that if on Exhibit A hereqf"'

a seé@ﬁce drive is deTineated on Tract 2 by crosshatching and o

s labelled as a "Service Orive," it shall develop the same

.'vto be te1mhursed by Devaioper  for Tts costs in doing. so.

s1mu1tanéous1y with the development and censtruction on Tract
1 by Wal-Mart. In the event Developer does not comply with

the pravisions of the preceding sentence, 1in add1tion to any .

other Teqa1 remedies, Yal-Mart shal have the right to cause

the Service Drive delineated on Tract 2 tn bc deve?oped and

within thirty (30) days of recaipt of an itemized statement

of expanses.

PAGE @8/23
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b. Maintenance,
{1} Standards. Following completion of the improvements on‘the

13/04108R/4

(1)

Comnon Areas, the parties hereto shall maintain the Common

Areas -in good condition and repair.. The maintenance is o

include without timitation the followtina:

{a) Maintaining the surfaces' in a level, smooth and
evenly-covered condition with the type of surfacing

. materia) orioinally inst§11ed or such substitute as

i shall in all respects be equal in quality, use, and
durabilfty; ' ,
(b) . Removing a11 papers, ice and snbw,.mud and sand, debris,
filth and refuse and thurough]y sweeping;the area‘to,fhe
extent reasonably necessary ta kegp the area 1n a cTeqn
and orderly condition :
(c) Placing, keepina in repair and replacing any necessbry

- appropriate directional siong, markers and 1ines;

(d). Operating, keepina in- repair “and veplacing, where

necessary, such artificial Tighting facilities aS'sh&11,

be reasonably required;:

(e) Maintaining al) perimeter and exterior building walls

including but not Timited to all retaining walls in a
good‘coﬁditipn'and state of repair; and

{f) Maintaining, mowing, weeding, trimming and watering all

" landscaped areas and making such‘replaceﬁents 0f shrubsg

and other landscaping as is necessary.
Expenses. The respactive owners shall pay the maintenance

expense of their tracts.

{114} Ry Agent.  Subject to the mutual sareement of the parties
hereto, & third party may be appointed as an agent of the

parties to maintain the Common -Areas in the manher as above .

outlined.” Said third party mav receive for such agency a feé

that  is . mutually scceptahle to all parties to cover

superviston, management, accounting and similar fees, which cL

sums are to be included in the general maintenance expénse

paid by the respective owners of the. Common. Areas. -

PAGE @9/23



7. Signs.  No sign shall be located on the Common Areas on Tracts 1 and 2’
except sigﬁs advertising businesses conducted thereon. There shall be no  more

~than two {2) signs on the Common Aveas on.Tract 1 and tws (2) signs on the’

_ BB/21/2018 15:32 6416823426 _ TRUITT ABSRACT
¢ Taxes. Fach of theyparties hereto agrees to pey or ceuse to be

~ paid, prior to ~delingquency, directly to the appropriate taning

authorities all real property taxes and assessments which are

levied ngainst that part of the Common Areas owned by it,

- Common Areas on Tract 2. No siqn; shall phstruct the 1ngré;s and egress shown

o Exhibit A,

'-',ﬁ 8.  Indemnification/Insurance.

a.

sarmaamnn A

from its own Tract, except if caused by the act or negligence of

~ Indemnification, = Each party hereby {indemnifies and saves the .
gther party harmless from any and atl.1labiiity, damage, expense,

" causes of action,” suits, claims, or judgments artsing  From

personal injury, death, or property damage and .occurring on of

W

the other party hereto.

‘UEVé1DDEF and Wal-Mart each covenant and agree to keep or
cause to he kebt thetr respecfivemTracts and the improvements -

thereon,'frée'and clear of and from any and all mechanics', -

materialmeh's' and other simitar liens arising out of or in

connection with the operations thereon or other .activities of or

other ciaim1ng‘under either of them, and to pay and discharge when

due any and all lawful claims upon which any such Tien may or .

could he “based, and to save and hold the other party's Tract and

the improvements thereon,. free and harm1ess‘qf and from any and, '

all such T1enstand any and all'claims of liens and suits or other

proceedjnﬁs‘pertaining therete.

Ingsurance.,

Uy 'Ea;hkﬁafty shall procure .and’ maintain in  full ,forcq_land

effect throughout  the term of this Agreement qenéral public -

Tiability insurance and property damage dinsurance ' against

claims  for  personal iniury, death or property damage

occurring upon, in or ahout its property, each partyv's

insurance to afford protection to the limit of not 7ess than

© §1,000,000.00 for injury or death of &:single person, and to

the limit of not less. than $1,000,000.00 For any. one

e .

r-1
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occurrence, and to the 1imit of not less than $100,000.00 for

praperty damage. Each party shall provide the nther party

with certificates of such insurance from time to time upon

written regquest to evidence thet such fnsurance 15 in force:
Such -insurance may be written by . additiona1 prem1ses
endorsement gn any master pqlicy of 1nsurance carried by the
party which may cover pther praperty in additian to the
property covered by this fgreement. Such insuvaﬁce shai1
prmvéde that the same may not be cancelled without ten {10)
dayé' prioy written notice to the other party.

ot all times durina the term of this Agreement, each party

ahall kaep improvements on its propertv jnsured aqainst 1085

or damage hy fire and other per11s and events as may be

1nsured against under the broad form of Uniform Fxtended

Coverage Clause in effect from time to ‘time in the state in .

which the parties' respective propert1es are located, with

such 1nqurance tp be Ffor the Fu11 replacement value or the'

insured improvements.
policies of insurance provided for in this Paragraph P sha11
name Wgl-Mart -and heveloper as jnsyreds as their re;pec+1ve

1ntereqts may appear, and each of them sha11 provide to the

other certificates evidencing the fact that such insurance

has heen obtained,
Wal-Mart for itself and wts property 1n$urer hepeby releases
feveloper, and Naveloper for itsglf and its praperty insurer

herehy releases bal-Mart trom and against any and all claims,

demands, l15abi14ities or ohligations whatsoever for damage to
each other's property or 10ss of rents or prafits of efther

' Wa1 Marf or Developer resulting from or 1n any way connected‘:;,'
wf+h any fire or other casualty whether or rot such fire oF

other casualty shall have been caused bv the neu11qence or'

the contrlhutorv neg11uence of the party beina released or by

any. aqent, aasociatc or emplayee of the party heing released,

thjs release beino to the extent that such damage or loss 15

covered by the property insurance which the releasing party

"1s"ob11gated hereunder to carry, or, if the releasing party =

10

PaGE
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is not carwyinq that insurance, then to the extent such

damage ‘or 1088 wou'ld be cuvered if the releasing party were’

‘earrying that insurance.

" (v) Notwithstanding anything to the contrary contained in this 7
Paraqraﬁh 8, sd Tong as the nut worth of Wal-Mart or 115'

parent company, Wal-Mart stores,  Inc. ("stores"), shall

exceed Mne Hundred Mitlion 0011ars (%100 000,000 00\, and S0

“long as either Wal-Mart or Stores is owner or Lessee of Tract

1, Wal-Mart ¢hall have the right to ratain the f1nancia1 risk

for -up to One Million Five Wundred Thousand Do11ars,"‘

($1,500,000.00)  per claim. T Mal-Mart so elects %O
gelf-insure, it shall annually, upbn request, deliver a
cert1f{cate to Neveloper-stating its election and certifying

it< net worth, within thirty (30) days of each request.

9. Emﬁnent Pomain.

a.

c.

Owner's Righi To Award. Nothing herein shall be construed to give

ejther party any interest in any award or“paymgnt made to the
other party in connection with any exercise of eminent domain of

transfer in lieu thereof affecting said other party's tract orui.

giving the public or any quernment‘any fiqhts in said tract. 1In

 the event.of any exercise of eminent domain or transfer fn Tieu -

thereof of any part of the Common Areas located on Tracts 1 and 7,

the award attributable to the land and {mprovements of such

portion of ThP Common Arzas shall be payable only to the gyner

thereof, and no claim thereon shall he made by the nwners of any’

othev portion of the Cemmon Areas,

Collatera) Claims, A1l other owners of the Common Areas may file.

collateral claims with the condemning authority for their. losses

which 'aﬁéi separite and apatrt from the value of the land area “Fd:

improvements taken from another owner

Tenant's Claim, Nothing in this Paragraph @ shall prevent’ 3

tenant from making a claim @against an _owner pursuant to the

provisions of any lease between tenant and awner for all or @

portion nF any such award or payment .

Restorat1on f% Coron Areds, - The owner  6f each portion nF the ,-

Fommon Areas 50 ccndcmned sha11 promptly. repair and restpre the'

PaGE
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remaining portion of the Common Areas 5o owned as nearly as
practicable to the condition of the same jrmediately priov to such
condemnation or transfer, to thé extent that the proceeds of such
award are available under the terms of anv.first mortgage on the
propertv and tg the extent said proceedq are syfticient to pay the
ccsf of such restoration end repair and wuthout contribution from
any other owner.

10. Rights And Obligatlons Of Lenders. ¢ by virtue of amy right or

‘dbl%qation set forth here1n a 1ien skall be placed upo& the tract of either

party " hereto, such lien 5ha11 expressly be subordinate and i inferior to the lien

of any'first‘11enho1der now or hereafter placed on such tract.. . Except @s ﬁsét
forth in the preceding sentence, however, any holder of a First 1ien on Tracts 'l

“or ? or the Outparcels, and any asgignes or successor in interest of such first

1{enholder, shall be subject to the” terms and conditions of this Agreement.

11. Expansion Of Shapping Center. The parties agree that in the event the

" shopping Center is expanded hy ownership, contral of the parties or . agreement
“with a third party, a1l of the provisions of this Agreement shall appty to the

' expanded avea and the parking to ¥ha building ratio in the expanded . area shall

not be 1ess then Lhat provided in Paragraph paliil.

17. telease from LiabiTity. Any person acaquiring fee or leaseho1d title to

Tracts 1 or ? or the Dutparcels, Or  any expansion of the Shopping C@nter

© pursuant to Paragraph 11 or any  portien theréof - shall be hound by thiq :

Aareement, on1y as to the‘tract or portion of the tract acquired by such person

" In addition, such person sha11 be bound hv this Agreement on1y during the per1od‘

such person is the fee or “Yeasehold owner of such tract or portion of the tract,

except as to obligations, Tiabilities or rpsuon=1h111t1es that accrue durinq

..éaid period. A1though  persons may ‘be released under this paragraph, the
pasements, covenans and. ‘restrictions in this Agreement shall continue.to be .
1'benef1ts to and serv1tudes upon said tracts running with the land. | _ '

Notw1thstand1no ‘anything to the contrary conta1ncd in this Agréeﬁent;
Cany Parfy, ite successors and assions, shall look salaly to the eauity of‘th@,
' dcfauﬁtinq Party in the said cefaulting Party's Tract in the Shopping CenLer For'
,Cthe‘ satisfaction of each and every default upon the exercise of any remedv andv_”

" right granted hereunder, and there ghall be absolutely no personal 1iab1|itv “on

the pari of any Partv, their successors or assigns, Or any partners of any Parry

fqenera1 or limited) for the performance of any ob11qations hETEuﬂdefw Such

132/NAT1ARR/ 4 1?7
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eicuﬁpation of personal 1iabi1ity is intended to be abso1ute and without any

exception whatsoever, unless said defau1twnc Party shall. not have constructad
.iﬁpruvements on its Teact, im which case sa1d pxcu1pat1un qha11 be 1neffective
ﬂotw{thstanding the foregoing, this exculpation of per,ona1 1iability of the
barties sha11 ‘be str1dt1y.1im1ted to the parties' respective ob1wqatinn* under
this Agreemcnt and under that certain hectaration of Restrictions of even date

hereto, and th1s excu\paLion ¢hall not extend 1o ‘the parties’ respect1ve

. obligations under any . other agreement, 1nc1udinq, without . 11m1tat1on, the

ﬂeve1opment Agraement between the parties of even date hereto

13, Breach. tn the event of breach of this AureEm@nt only a11 record
. OWNErs of Tract 1 as @ group, or a1l record owners of Tract 2. a5 a Qroup, or_'
'Wa1-Mart so tong as it or any aff111ate has an interest as owner or Tessee af.

Tract 1 or Neveloper 50 1urg as it or any aff»11ate has an intergst as owner. or

lessee of Tract ? or the-Outparcels shall .be cnr\t1ed to institute proceed1nqs

for‘fuiﬁ and adecuate relief from the consequences . of said hreach. The'
unsucceésqu party in any action shall pay fo the breva111nn party & reasonahle
f‘sum for ‘attorney's fee;, which chall be deemed to have accrued on the date such
act1on was filed. In addition to the foregoing, if any Party (hereinafter
called the "Nefauiting party") sha]1 fat] to perform any of the DFOVTSlOﬁs;
‘-Qcovenants or conditions ‘of this Agreement on.its part to be performed then the 3
non- defau1t1ng Party (hereinafter called the "Active Party“) shall have ‘the'f
pight, but in no evenf be ohligated, upon Forty ~five (45) days notice to the 

Defauiting‘Party and its Mortgagee, to proceed to take such action as shall _be'

necessary to cure such default, (including, in the case of a non-mongtary

'defau1t, action for equitahle relief by way af 1n1unc+10n or bther appvnpriate'

,equ1tab1e remedy) all in the name of and for the account pf the Defau]tinn Party

(un1éss within such 45-day period the Nefaulting Party and/or its . Mortgagee

'sha11 cure such dcfau1t, pr in the case of default which by ity nature cannot be ‘
'.fcured within such 4o-day per1od the Defaulting Party and/or its Mortgagpé shaT1N.
take such action as {8 reasonably calculated to commence the curind thereof to

. completion). In such case the Defau]ting Party shail withjn ten (10) days after‘:

';demand iherefor reimburse the ﬂciive party for the expenses reasonably incurred:‘
by‘it tn curing such default. The provisions of this Paragraph 13 shell surv1ve

the Termjnatibn pate of this Agreement.

' 14, Rights of Successors. The easements, restrictions, benefits and

vpb1igations hercunder shall create mutual benefits and servitudes running with

12 /AA10AR/A 13
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the 1and, This Agreement shall bind and inure to the benefit of the parties
hereto, their re;pect1ve hairg, representatives; tessees, SUCCESSOYS “and

assians. The singular number  includes the plural and the mascultne gender

includes the feminine and neuter.

' 15. Document Execution, Mod1f1cat10n and CanceMlation. It is understood -

and agreed that unti this document is fully executed by hoth Developer and

.wé1-Mart there {s not and shall not be an aqreement of .any king between the

parties hereto upon which any comnitment, undertaking or obligation can ba

founded. This Agreement {incTuding exhibits) may be modified or cance11ed only

bv the mutual agreement of Wal-Mart as Yong, as tt or jts affiliate has any

‘1nterest as either owner or lessee of Tract 1, and neveicper, as long as it or

‘{ts affiliate has any interest as either ownzr or Tessor. of Tract 2.

16. . Hon-Merger. So long as Wal-Mart or its aff111ate $s owner or  Tessee of

| Tract 1‘even thouqh the underlving fee is owned by one person  or entity, " this
Agreemcnt shall not be subjecf ¥ the doctrine of merger. . .

17. Duration. Unless otherwise cancalled or ferm1nated this Agreement and
atl the easements, rights and sbligations hereof shall automat1ca11v terminate

~and be of no further force and effect after fifty-seven (57] aars from the datc

hereof, unless any easement granted hereunder shall be in use, in which event -

"any sich easement sha11 continua for 50 1ong as such use éha11 continue,

18, Headings. The headings herein are 1nserted only as a matter cf

convenience and for reference and in no way defing, limit.or describe the cupe

“or intent of this document ror in .any way affect the terms and prov15ion5 -

hereqf.

between the parties hereto. The parties do not rely upon any statement, promise

or representation not herein expressec, and this Agreement oncé executed and

‘delivered shall not be modified or altered in any respect except by a writiﬁé ‘

“:égécuted‘énd delivered in the same manner as required hy'this document .

19, Entire hareement. This Agreement const1tutes the entire agreem@nt

19/081988/4 B 14
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N WITNESS WHEREOF, the parties have executed this Agreement the day and:

year first written above.

,\\\‘.\ﬂlm,,“,

ATTEST: S0 gy o o WAL-MART PROPERTIES, INC.

R S
By:  Curtis H. Bariow o
Vice President of Real Estate

g 1-Mart"

an- Nhio Limited partnership,
hy its General Partner,
W & M PROPERTIES

' e / L .
RS : —
| | - . sf’égziiﬁig |
[ e o £ -
] . s P n P

Ay 4afin R, MeGiTT

iy
4"

r
144: Reneral Parther
A
' / !

i

OTTUMUA SQUARE ASSOCTATES L IMITED ‘PARTNERSHLP

"Meveloper”

Claneiessse - 15
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CORPORATE -ACKNOWLED GMENT

STATE OF ARKANSAS § «
- 5
COUNTY OF BENTON

it remembered that on this e<e A day of ;g%ﬁégf, .y 19m,
e e nata : 1 in and for the county#and gtate & oresaid, came

fore me @ notary public
gﬁr%?s H. Bar1ow,]VfZe President of WAL-MART PROPERTTES, INC., a Delaware

i g th
corporation, who pergonally Xknown to me to be the person who axecuted as su
. ongcer the’w1thin instrument of writing on behalf of such corporation, and such
“person duly acknowledged the executien of the same to be the act and deed ‘of
“gsaid corporation.

tn testimony whereof,

1 have hereunto set my hand and affixed my notary seal
the day and year last above written. - "

73Thy Ke1th, Notary PubIic

My commiss1dn.exp1res October 28, 1994

PARTNERSHIP ACKNOWLEDGMENT
STATE OF OHIO |
: 3 :
COUNTY OF CUYAHOGA  § MITED PARTNEREHIP

<0 oo

Before me, a notary publiciin and for sai¢ County and State, personally
appeared John R. Me@ill, General)Partner of W & M PROPERTTES, General Partner. of
 of OTTUMWA SQUARE ASSQCTATEST the partnership which executed the foregoing
instrument, who acknowledged that he did execute the foregoing instrument on
behalf of said partnership and that same is his free and voluntary act and  deed
as General Partner of W &M PROPERTIES, General Partner of said partnership and
15 the free act and dead of said Reneral Partnership for the uses and purposed
“therein set forth, ' ' o .
‘ In witness whereaf, 1 have hereunta set my Hhand and official seal at
:More1and Hilis, Chia-this = .- day of Lot ., 1988, Lo

A

i 7
Notary Public

{SEAL)

My commizsion expires

B TR AN E
Copony RLIG - 3T TR GR OIS
. ' . . T L rrrlesdnie o .
' ' : ‘ ‘ . . 1 MR M
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DESCRIPIION

Wol-dart Parcel(Pept. Stove up")or Tragt-4

A park of Covernment Lot Four {4), in Sectien Twenty-threa (23), Tewnship Sevenby-iva. o
(72) North, Range Fourteen (14) West of the Ath P.M., in tle City of Ottuma, Wapello
Cuounty, Towa tegether vith a part of the Acoretions belonging to said part of Govirn-
pent Lot Four (4), being otharvise ‘mewn and deseribed as o part of Avditor's Lot One
(1), a part of Auditor's Lot Three {3) and a part of huditor's Let Five {%) of aid
covernment Lot Four (4) locaked in,a part aof the Sputheast Quarter {8Ek) of sa%d et lon
73, ALSQ, a part of Aovernment Lot One (1), in Sectlon Twenty-six (26], Township
seventy-twe (72) Norkh, Range fourtenn (l4) West of the Sth P.M., in the City of
OhLimwa, Wapello County, Towa, together with alk of the ace retions belonging to BUMY
part of Government 1ot One (1), being otherwise lmewn and cescribed as a part of
Auditor's Lot Ope (1)and a part of Anditer's Lot Twe (2) of said Government Lot Ot
(1) logated in the Northeast Quarter (NE%) of said spokion 26, keing morg particularly
duseribed as [ollows, to=wit: ,

A part of the Southeast Quarter {SEY) of Seckion 24 pnd also a part of the _
portleast Quarter (NE) of Section 26, 2l in Township 72 hwrth, Range 14 Wesk of Ll
Ll tuM., in the Cley of Obbumwa, Wapelle County, lowa, deioribed as follovs, Lot L
uUpmmncing at the North Onae-duarter {Nk) Cormer of said gection 26; therce North
3oYa 54%'w 50" East along the North line of said Section 26, & dlatance of 52,01 fwil
£o the Southeast Cormer of the right of way arcquired by ghe Skate of Towa by Werraniy
~ leed from David J. Thorne and Anna Thorne. filed for Recors on the Sth bay of el
16673 in Bomk 307, Page 376 dn the DEfice of the Recogder, vapello County. Towa, siid
point algo being the point of beginning of the Tract of Laq herein described; thun'
Nokt:h 00%- 40'-~ 30" Bast along the East right of way Line uf Quincy Ave., a damtunmu
of 49.58 fuel; thence leaving the gaid right of way line and running Scuth BE - 53

’
Jhasl, & disuancg of 184.80 feet; thence North 00" 07 Easl, a ‘distance of 235,00 1w
thence North 89°- §3' West, a distance of 182.51 f[eet to a point on the said East bt
uf way line of Quincy Ave.; thence Nogth 00°- 40!~ 30" Nast along the sald East right
of way line of Quincy Ave., a distance of 65.00 fest; thence leaving the said righb wr

. wmyﬂline and running South Ao°- 53' Fast, & distance of 1B1.88 feet; thence North
007- 07' Eagt, a distance of 193.00 feet to a point on the South righb of way liue ol
u. 8. Highway No. 34 as found described of pecord in said 1oock 307, Paga 376; Lheni .

 Gouth 89 - 53' East along the said South right of way line of U. 8, Highway N,
Fauind desoribed in Roelke 307, Page 376 and alszo found deseribed in Dook 307, bagu S0

in Lhe said Office of the Hecorder, Wapello County, Towa o, a line that ig 135 fiacl

normally distant Southerly from centeriine of Primary Read No. U. 3. 34, U ghsbamy

#1400 foet; thenee leaving the said right of way line and running South 007 07 dat

o distance of 536.00 fest; thence North 89°- 53 Vest, a distance of 104.U0 feut;

Lhenae Seuth 00°= 07' West, a distance Of 189,70 fmel; therce. South 897~ 537 Busl, .

Hlﬂtmﬂﬂw)uf 150.00 feelk; thence South 007~ 07' Wesk, 2 dizlanoe of (80.00 Feab: Lhio

funith 259 07" wWest, a distance of 14.14 funt; Lhenes Nortl Bo"— 53" West, a ditloie o

w770 LA Eael too@ point on the East right of way line of phe said Quinty Ave., oo

poink ulgu lxeing 30.00 feet last of the Wemt line of ‘the soid NEY of Section Zb; Lhoeo

Hortls 00%. 141~ 30" Bast along the said Fesb right of way Jine of Quiney Avi, o i

Lifin of 64,70 feek; thence leaving the suld right of way )ine and runnimng Soukh

WS- B3 uamt, a distance ufDlﬁﬂuoo Feelt: thunce Norkh 007- 07' Last, a distance ol

270,00 Foeb; Lhenee North 887~ 83' West, a distance af 187,11 Feet te a point wy b

vadcl Bast right of way line of guiney Ave.; thunee North OU7s 14'- 30" Basb aloneg L

sald Gost right of way line of Quincy Ave., & distange of «il.36 Fect to a paint un Lo

noreh line of the said NE§ of Secticn a%; Ihenec North 897~ 55'« HOM East alond) IR

North 1lne ©f the NEY of Section 26, 2 digtance of 22.01 Eeot. to the poink of by im b

wontoining 536,786.53 square feet or 12.32 2 Aoyey., '

INHAL
Lo K
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" N : DESCRIPTION ‘

Doyelopers Parcel or Track-3 == _ - ‘

‘A part of the focretions to Government Lot Four (4),in Sectlon Twenty-three (23)
Tawnship Seventy-tvo {(72) torth, Range Fourteen {14) Westof the S5th P.M., in the
city of Ottumwa, Wapelio County, Towe, being sthervise imown and described as &
part of Auditor's 1eL Five (5) of the Accrekions to gald Government Lot Four (4)

logated in a part of the Southeast Quarter (sBY) of sald Gamtion 23, ALSO, a part

.of the Accretions to Government Lot One (1), in section Twenty-six (26), Tovnghip
seventy-two (72) North, Range Fourteen (14) west of the 5th P.M., in the City of

- Qttumwa,’ Wapello County, Iowa, peing otherwize lnoWn and cdescribed as a part of
Auditor's Lot Two (2):0f the Accretions to gaid Government. Lot One (1) lozated in «
part of the Northeast Ouarter (NB¥) of sald gection 26, buing more particularly des-
cribed as followa, bo-wit: , ) . i

A part of the Southeast quarter (SBY) of Section 23 upd also 8 part of the
Northeast Quarter (NEY%) of Section 26, all in Townehip 72 North, Bange 14 West .of
the Sth P.M., in the City of Otbuma, wapello Counby, Iowi. degcribed as follows,
po-wit: Cummencing at the North One-quarter (Ny) Cormer of sald section 26; thenut
Nerth 89°- 55'~ 50" East along the North 1line of said Saction 26, a distance of
52,01 feet to the Southeast Commner of the right of way aceuired by the State of lown
lsy Warranky Deed from Pavid J. Thorme and Anna Thorne, filed for Record on’ thé Sth
Day of February 1963 in Book gov, page 376 in the Office of the Recorder, Wapello:

. County, Iowa; thence North 007- 40'- 30" East along the East right of way line of
ouingy Ave., a distance of 542.60 fest to an angle point in gaid right of way L
thiznee. South 990- 83! Fast along the South right of way line of U. S Highway Ne. 3

“as found deseribed in sald Book 307, Page 376 and also found deseribed in Book 307,
page 378, in the aald Office of the Recorder, Wapello County, Ilowa on a line that is
(135 feet nommally distant Seutherly £rom centerline of Primary Road No. U. S. 3, 0

‘distance of 714.00 femt to the point of baginning of the Tract of Land herein des-
cribed; thence continuing Soulh f20- 530 mast along the s1id right of way line, a
digtance of 602.35 feet; thence lsaving the sald right of way jine and rumning . Bownth

00P- 07' West, a distance of 405,50 fest; thence Seuth 45 '07' West, a distance of

-453.70 feat; thenge South 007~ 07' West, a distance af. 111,15 feet; thencc Norkh
20, 53¢ West, a distance of 159.30 fset; thence South 45_ 07" vest, a distance ol
102.81 leet! thence North 00°- 07' fast, a distance of (90.00 feet; hhence North
49"~ 53' West, a distance of°150.oo feat; thansce North oo'’= o7 Fast, a distanco o

. 153A70 feet; thence South 89— 53' East, a distance of 16:1.00 Feet: thence Nowtly
‘00°- 07' East, & distance of 566.00 feet to the point mfwheginning,scontaining'
432,334,862 square Feet or 9,823 Acres. : o RO

INITIAL
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out Lot A" or Tract-L- DESCRIEL

LONS |
A part of Government Lot One (1), in Section Twenty‘six (26), Township Seventy-two
in the City of Ottumwa, WapeL1o

(72) North, Range Fourteen {14) west of the 5th P.M..
County, Iowa, being otherviae known and described as a part. of Auditor's Loo one (1)
of said Goverrment Lot One (1) located ih the Northeash Quarter (NE%) of said Seetion
26, heing more particularly deseribed as follovs, to-wit: | ‘
. A part of the Northeast (uarter (NE4) of Section 26, Township 72 Norkh, Range,
14 weat of the Sth P.M,, in ‘the City of Otbtumya, Wapello County. Tewa, described as
follovs, to-wits commencing at the Nerth One-tuarter (N%) Corner of said gection 20;
thones North 89°- 55'= 50" Eask along the North iine of said Section 26, a distanot
of 30.00 fest to the Northeast Corner of tin right of way 'of ‘Quingy Avenue running

L Goukh fxom Lhe caid Nerth line of Bection 26; thence South 007~ 141~ 30" West aloig
the East right of way line of said (uincy Avenue, a distance of 48,36 feet Lo the .
point. of beginning of the Tract of Land herain described; thence South 897~ 53' East,
a distance of 1§7.41 feet: thence South 00°- 07' West, @ distance of 270.00 feel;

. thence NDATHA9 — 53' West, & distance of 188.00 feebt to'a point on the said East
right of way line of fuiney Avemie, gatd point also heing 30.00 feet East of the West
‘Tine of the said NE% of Section 26; thence North €07= 14'- 30" East along the zaid
East right of way iine of Quincy Avenue, a digtance of 270.00 feet %o the point of
peginning, containing 50,680.71 square teet opr 1.163 Acres.

INITIAL -
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out Lot “B" or Tract-2

a part of Goverpment lot Four (4), in spetion Twenty-three (23), Tevmship Seventy- e
(72) North, Range Fourteen (14) West of the Sth P.M., in the city of Ottunwa, Wepollo
county, Iowa, belng okhe 1 owm . opd deseribed as a part of Auditor's Lot Three
(3)/3§as§¥§QGngﬁgﬁeﬁg %g§L§§5rE( tl@@ﬁtza&in the .Southeast Quarter (SEY) of said
Section 23, being more particularly degoribed as_followsi‘bouwit: o
. n part of the Southeast Quarter (st%) of Section 234 rownehip 77 North, Range
|4 West, of the 5th P.M.. in the City of Ottumwa, Wapallo County: Towa, described s
Follows, to-wit} Cammencing at the South Ope-Quarter (8%} Corner of sald Section 2
phinee North g9°-~ 85— 50" Bast alond Ehe Bonth 1dne of khi said sk of Sechion 24,
a-distance of 52.01 foel to the seutheast Corner of the rifht of way acguired hy Al o
seate of Iowa by Warranty Deed.from pavid J. Thorne and Anna Thorne, £11ed for Recurd
_ o bhe Sth Day of Pabruary 1963 in Bagk 407, Paga 376 in the DEfies of the Recordel .,
- Wapello Ceunty, Iowa; thence Noreh 00°- 40'~ 30° Fast alenj the ast right of way Lim
Cof Quingy Avenue, 2 Aistance of 49.58 feet to the point ol beginning of the Tract of
Land hereln descriped; thence continuing North 00°- 407« 30" Fast aleng the said fnal L
glght of way line of Quiney Ave., a digtance of 235.01 feet; thence Leaving the gaid -
pight of way Line and rusning South 89 83" Dast, a distance of 182,51 fegl; thent
soukh 00%- 07' West, a distance of 235.00 feet; thence North go®_ 53' West, a dist-
ance of 184.80 fest to the polnt of beginning, containing 43,158,672 square fees of
C 0,991 Acre. . , . , ‘ E R
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EXHIBIT.B2_

Tragt=2
A part of covernment Lot Four (4), in Section mwenty-three (23), Township Sovenly-bio

{72) Nerth, Range Fourteen (14) wast of tha 5th P.M., in the City of Ottumwa, Wapel Lo

count: 0 =y Ryt oy e duscribed as 2 part of puditor's Lot Thie {5

and/8}¥23§d¥%852?gmaﬁ%&E§E %bh?k(gﬁgliigted in the Southeast Quarter,(SE%) of said
section 23, being more particularly,deacribed as follows, bo=vit:

A part of he . Sontheast Quarter (SB%) of Sestion 23, ounship 72 North, Ramge

14 West of the sLh BJM., in the city of ottumwa, Wapello County, Iowa: deser Ll i
Follows, to-witi Commencing at Fhe South One-guarbter (8%) Cornex of said Section A%
£hence North 89 = 55'- 50" Bawt alond pho South line of the sald SBy of Seetion 2.
a aistance of 52.01 foet to the acuthpast, Corner of the rirght of way accuired by b
State of Tawa by Warranty Deud from pavig J. Thorne and Anna Thoene, filed fow IURITNE
on the 5th Day of Pebruary 1963 in Eagk 107, Page 376 in tne Office of the Reeordol.
Wapello County, tows; thence North oc”. an'~ 30" East alon: the East right of way 1ire
of (uincy Avenue, a distance of 349.59 fuet to the point of peginning of the Tract el
Land herein described; thenoe continuing Nerth 00°- 40!~ 30" East alongd phe said Tash
right of way 1ine of Quincy Avenue, a dlutance of 193.0) Fest Lo an angle point &N
salq right of way ling; thence South po®- 53' Bast along the gouth right of vay Tinu

© of U, S. lighway No. 34 s found dasariled in sald Book 307, Page 376 on @ 1ine thot
ig 135 feet normally distant Southerly frem. centerline of primary Road Ne.U. 3. L
a disvange of 180,00 feet; thencd teaving the sald right of. way line and running

. South 007- 07" West, a distance of 193.00 feet; thence North 88"~ 53" West, disa
gangg of 181.88 feet ta the point of berjinning, containing 34,821, 9L square fock o

H02 Acre. C ' ‘ . .

out, Lot "C" of Tragh=3
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