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PRIVATE ROAD ENCROACHMENT AGREEMENT

{)\ RIS TR A
THIS AGREEMENT is made this £ day of éug,g/" & . 1989,
a

by and between Union Pacific Railroad Company, Ut&h corporation
(hereinafter "Union Pacific"), and the Omaha Development Founda-
tion, a Nebraska not-for-profit corporation (hereinafter "ODF")
and Omaha Public Power District, a public corporation and politi-
cal subdivision of the State of Nebraska (hereinafter "OPPD").

RECITALS

WHEREAS, ODF with the cooperation and assistance of the City
of Omaha (hereinafter "City"), and Douglas County, Nebraska, has
been instrumental in the redevelopment of the City's riverfront
area, which is defined as being that area between Jones Street to
Dodge Street and the Missouri River to Tenth Street in the City;
and

WHEREAS, OPPD plans to construct and install a 161 kilovolt
underground transmission line, buried to an approximate depth of
42 inches, on property abutting the right of way of Union Pacific

q:}(the "Underground Line"); and

WHEREAS, ODF has obtained for the benefit of OPPD this
Agreement, which will permit OPPD to construct, operate, maintain
and use a non-exclusive private road encroachment upon and across
the property of Union Pacific, (hereinafter "Road Encroachment"),
in the location shown on Exhibit "A", attached hereto.

NOW THEREFORE, in consideration of the sum of One and
No/100th Dollar ($1.00) paid to Union Pacific by OPPD and the
covenants, promises and indemnities contained herein, the parties
hereto agree as follows: )

1. ROAD ENCROACHMENT. Union Pacific grants to OPPD the
right to construct, operate, maintain and use the Road Encroach-
ment, subject to the terms and conditions set forth herein; and
ODF insures that in the redevelopment of City's riverfront area
that ODF will not interfere in the rights of OPPD in the Road En-
croachment.

2. TERM. This Agreement shall be effective as of the date
first herein written, and shall continue in full force and effect
until terminated as provided in Paragraph 10.

3. LIMITATION OF RIGHTS GRANTED.

(a) The Road Encroachment herein granted is subject to all
outstanding superior rights including permits, leases
and licenses, if any, affecting the Road Encroachment
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and Union Pacific shall continue to have the right to
utilize the Road Encroachment in its railroad business
and shall have the right to grant others the right to
use the Road Encroachment; provided, however, that the
use of the Road Encroachment by Union Pacific and such
additional users shall not materially interfere with
OPPD's use of the Road Encroachment.

(b) The rights granted to OPPD are subject and subordinate
to the prior and continuing right and obligation of
Union Pacific to use and maintain its entire railroad
right-of-way, and are also subject to the right and
power of the Union Pacific to construct, maintain,
repair, renew, use, operate, change, modify or relocate
railroad tracks, signal, communications, fiber optics,
wire lines, pipe lines or other facilities upon, along
or across any or all parts of said Road Encroachment,
any of which may be freely done at any time by the
Union Pacific without liability to OPPD or to any other
party for compensation or damages. In the event Union
Pacific exercises any of the rights retained herein, to
the extent that OPPD's Road Encroachment is materially
impaired then Union Pacific shall nonetheless provide
alternative means of access for OPPD, which access
shall permit OPPD to construct, operate, service or
maintain its Underground Line without additional access
costs to OPPD.

4, ROAD ENCROACHMENT TO BE STRICTLY PRIVATE. It 1is
expressly stipulated that the Road Encroachment is to be strictly
a private one to be used by OPPD and Union Pacific and others
with Union Pacific's permission and is not intended for public’
use. OPPD, without expense to Union Pacific, will take any and
all necessary action to preserve the private character of the
Road Encroachment and prevent its use as a public road.

5. CONSTRUCTION, MAINTENANCE AND USE.

(a) OPPD shall bear the entire cost and expense, furnish
all necessary labor and material and perform all
grading necessary for the construction, maintenance,
repair or renewal of the Road Encroachment, including
any and all expense which may be incurred by Union
Pacific in connection therewith for supervision,
flagging, inspection, or otherwise.

(b) OPPD shall, at its sole expense, perform all mainte-
nance and rehabilitation work needed for +the Road
Encroachment. All work performed by OPPD on the Road
Encroachment shall be done to the satisfaction of Union
Pacific.
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(c) OPPD shall keep gates, if any, affording access to the
Road Encroachment closed and locked at all times except
during the time of actual passage. OPPD shall not do,
suffer or permit anything which will or may obstruct,
endanger or interfere with, hinder or delay the mainte-
nance and operation of Union Pacific's railroad tracks
or appurtenant facilities or the facility or equipment
of others lawfully using Union Pacific's property.

(d) OPPD shall have the limited right to store construction
materials on the Road Encroachment from time to time on
a temporary and reasonable basis; provided, such right
is subject to the need of Union Pacific to otherwise
use the Road Encroachment for operational purposes or
in order to permit Union Pacific to comply with all
federal, state and local laws or regulations affecting
Union Pacific. Except as provided above, OPPD shall
not use the Road Encroachment for storage purposes.

(e) OPPD shall locate and place warning signs approximately
500 foot apart over the Underground Line. The signs
maybe generally described as follows: (1) 3' to 4' in
height; (2) 83" x 11" in dimension; (3) yellow in color
with black lettering; and (4) lettering to include an
One-Call Number.

6. NOTICE OF COMMENCEMENT OF WORK. In the event of an
emergency and the immediate need for OPPD to use the Road En-
croachment, OPPD shall provide to Union Pacific as much notice as
is practicable under the circumstances; provided, in no event
shall OPPD use the Road Encroachment without notification to the
office of the Superintendent of Transportation Services for the
Nebraska Service Unit (a 24-hour number). Except for emergency
repairs of OPPD's facilities or equipment, OPPD shall notify
Union Pacific at least 24-hours in advance of the commencement of
any work upon or entrance onto property of Union Pacific in
connection with the use, construction, maintenance or repair of
the Road Encroachment. All such work shall be prosecuted dili-
gently to completion.

Fiber optic cable systems may be buried on the Union Pacific
property. Prior to the construction of or performance of any
maintenance on the Road Encroachment OPPD shall telephone Union
Pacific at 1-800-336-9193 (a 24-hour number) to determine if
fiber optic cable is buried anywhere on Union Pacific's premises
to be used by OPPD. If it is, OPPD will telephone the telecommu-
nications company(ies) involved, arrange for a cable locator, and
make arrangements for relocation or other protection of the fiber
optic cable prior to beginning any work on Union Pacific's
premises.

7. INDEMNITY, OPPD assumes the risk of and shall indem-
nify and hold harmless ODF, Union Pacific, its licensees and
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other companies which use or have facilities located on the
property of Union Pacific, and their respective directors,
officers, agents and employees, against and from any and all
loss, damages, claims, demands, actions, causes of action, costs,
attorney fees, fines, penalties, and expenses of whatsoever
nature (hereinafter "Loss") which may result from (1) injury to
or death of persons whomsoever (including directors, officers,
agents and employees of ODF, Union Pacific and OPPD, as well as
other persons); (2) loss of or damage to the property whatsoever
(including damage to property of or in the custody of OPPD and
damage to the roadbed, tracks, equipment or other property of or
in the custody of Union Pacific, its licensees, and such other
companies); or (3) violation by OPPD of any federal, state, or
local law, regulation, or enactment; when such Loss is due to or
arises in connection with or as a result of:

(a) The construction of the Road Encroachment;

(b) Any work done by OPPD on or in connection with the Road
Encroachment;

(c) The use of the Road Encroachment by OPPD, its officers,
agents, employees or invitees;

(d) The breach of any covenant or obligation assumed by or
imposed on OPPD pursuant to this Agreement or failure
of OPPD to promptly and fully do any act or work for
which OPPD is responsible pursuant to this Agreement;

except as to Union Pacific, its licensees, and such other compa-
nies, when such Loss is caused by the sole negligence or willful
conduct of Union Pacific, its licensees or such other companies
which use or have facilities located on the property of Union
Pacific and their respective directors, officers, agents or
employees; and except as to ODF when such Loss 1is caused by the
sole negligence or willful conduct of ODF or its directors,
officers, agents or employees.

In the event of any breach of this agreement by OPPD,
Union Pacific shall not have any right or claim against ODF, its
directors, officers, agents or employees as a result of such
breach.

8. CLAIMS AND LIENS FOR LABOR AND MATERIAL.

(a) 0PPD shall fully pay for all materials joined or
affixed to and labor performed upon property of Union
Pacific in connection with the construction, mainte-
nance, repair, renewal, modification or reconstruction
of the Road Encroachment, and shall not permit or
suffer any mechanic's or materialman's lien of any kind
or nature to be enforced against the property for any
work done or materials furnished thereon at the

-4~
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instance, request, or on behalf of OPPD. OPPD shall
indemnify and hold harmless ODF and Union Pacific
against and from any and all 1liens, claims, dJdemands,
costs and expenses of whatsoever nature in any way
connected with or growing out of such work done, labor
performed, or materials furnished.

OPPD shall promptly pay or discharge all taxes, charges
and assessments levied upon, in respect to, or on
account of the Road Encroachment, to prevent the same
from becoming a charge or lien upon property of Union
Pacific and so that the taxes, charges and assessments
levied upon or in respect to such property shall not be
increased because of the location, construction,
maintenance or use of the Road Encroachment or any
improvement, appliance or fixture connected therewith
placed upon such property, or on account of OPPD's
interest therein. Where such tax, charge or assessment
may not be separately made or assessed to OPPD but
shall be included in the assessment of the property of
Union Pacific, then OPPD shall pay to Union Pacific an
equitable proportion of such taxes determined by the
valuie of OPPD's personal property located upon the
property of Union Pacific as compared with the entire
value of such property.

HAZARDQUS MATERIAL.

OPPD shall not cause or permit any Hazardous Material
(hereinafter defined) to be brought upon or used in or
about the Road Encroachment by OPPD, its agents,
employees, contractors, or invitees, without the prior
written consent of Union Pacific, with the exception of
polybutene O CS pipe-filling o0il to be used in connec-
tion with the Underground Line. Union Pacific shall
not withhold its consent as long as OPPD demonstrates
to Union Pacific's satisfaction that such Hazardous
Material is necessary or useful to OPPD's business and
that it will not be used, kept, or stored on or in the
Road Encroachment and will be transported and used in a
manner that complies with all laws regulating any such
Hazardous Material.

Union Pacific agrees that any contamination by Hazard-
ous Material of the Road Encroachment or adjoining
Union Pacific right-of-way that may be existing as of
the date hereof shall not be the responsibility of OPPD
or its directors, officers, employees or contractors,
under this Agreement.

If OPPD breaches the obligations stated in subparagraph

fa) above, or if the presence of Hazardous Material
caused by OPPD results in contamination of the Road
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Encroachment, or the adjoining Union Pacific
right-of-way, then OPPD shall indemnify, defend, and
hold ODF and Union Pacific harmless from any and all
claims, Jjudgments, damages, penalties, fines, costs,
ligbilities or losses, including attorneys' fees,
consultant fees and expert fees, which arise during or
after the term of this Agreement as a result of such
contamination. If the presence of any Hazardous
Material on the premises caused or permitted by OPPD
results in any contamination of the Road Encroachment
or adjoining Union Pacific right-of-way, OPPD shall
promptly take all actions, at 1its sole expense, as are
necessary to return the Road Encroachment and adjoining
Union Pacific right-of-way to the condition existing
prior to such contamination; provided, that Union
Pacific's approval of such action shall first be
obtained, which approval shall not be unreasonably
withheld so long as such actions would not potentially
have any material adverse long-term or short-term
effect on the Road Encroachment or adjoining Union
Pacific right-of-way. As used herein, the term "Haz-
ardous Material" shall mean any hazardous or toxic
substance, material or waste which 1is or becomes
regulated by any 1local governmental authority, the
State of Nebraska or the United States government. The
term "Hazardous Material”" includes, but shall not be
limited to, any material or substance that is now or
may in the future be: (1) defined as a "hazardous
substance" under the laws of the State of Nebraska or
any of its subdivisions; (2) designated as "hazardous
substance" under the Federal Water Pollution Control
Act (33 U.s.C. 91321, as amended); (3) defined as
"hazardous waste" pursuant to the Federal Resource
Conservation Recovery Act (42 U.S.C. §6901, et seq., as
amended); (4) defined as "hazardous substance" under
the Comprehensive Environmental Response, Compensation
and Liability Act (42 U.S.C. §9601, et seqg., as amend-
ed); or (5) defined as a "regulated substance" under
the Solid Waste Disposal Act (42 U.S.C. §6991 et. seq.,
as amended).

TERMINATION.

If OPPD does not use the Road Encroachment for a
continuous period of eighteen (18) months, or if OPPD
continues in default in the performance of any covenant
or agreement herein contained for a period of thirty
(30) days after written notice from Union Pacific to
OPPD specifying such default, Union Pacific may, at is
option, terminate this Agreement by written notice
given to OPPD. ’
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(b) Notice of default and notice of termination may be
served personally upon OPPD or by mailing to the last
know address of OPPD. Termination of this Agreement
for any reason shall not affect any of the rights or
obligations of the parties hereto which may have arisen
prior thereto.

11. REMOVAL OF ROAD ENCROACHMENT AND RESTORATION OF PREMIS-

(a}) If this Agreement is terminated pursuant to the terms
of Paragraph 10 hereof, at the request of Union Pacif-
ic, OPPD shall at its own expense, remove the Road En-
croachment and reasonably restore the premises to the
condition existing prior to OPPD's work on the premis-
es; provided, failure by OPPD to restore the premises
within sixty (60) days following such request shall be
deemed authorization by OPPD for Union Pacific to
restore the premises at OPPD's expense.

(b) In the event OPPD removed, relocated or disturbed any
fence or other property of Union Pacific in connection
with the construction, maintenance, repair, renewal,
modification, reconstruction, relocation or removal of
the Road Encroachment, with or without Union Pacific's
consent, OPPD shall, at OPPD's sole expense, restore
such fence or other property to the same condition it
was in before such fence or other property was removed,
relocated or disturbed.

12, ASSIGNMENT. OPPD shall not assign this Agreement, or
any interest therein to any purchaser, lessee or to any other
person without the written consent of Union Pacific. If OPPD
fails to secure Union Pacific's consent to any assignment, OPPD
will continue to be responsible for obligations and liabilities
assumed herein.

13. SUCCESSORS AND ASSIGNS. Subject to the Provisions of
Paragraph 12 hereof, this Agreement shall be binding upon and
inure to the benefit of the parties hereto, their respective
successors and assigns.

ATTEST: UNION PACIFIC RAILROAD COMPANY

Ntee . SCleeer

ATTEST: OMAHA DEVELOPMENT FOUNDATION

%:7éﬁwh,é§xéﬁdukéﬁzdk BY: N
‘ ~ TitTe: _ne. Llher
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STATE OF }lebraska

)
) SS:
COUNTY OF Douglas )

The foregoing instrument was acknowledged before me this

lst day of March , 1989 , by Barbara k. Zandbergen,

Gen. Dir,~Cont., & Real Esf,, of the Union Pacific Railroad Company, a

corporation organized under the laws of the State of Utalr~ - |
on behalf of the corporation.

WITNESS my hand and notarial seal at _QOmaha, IE , in said
county and state the day and year last above written.

ENERAL HOTARY-State of Nebraska
! @E G, . CHRISTENSEN o AQ e

My Comm. Exp. Oct. 13, 1991 Notary Public

STATE OF NEBRASKA )
) SS:
COUNTY OF DOUGLAS )

The foregoing instrument was acknpwledgeﬁjefo e_rcj this
by l

!4‘9 day of 3 Jba , 1964 , by C uwese ,
e vhve jrecFa_, -of )the Omaha Development Foundation, a
not-for-profit corpo on organized under the laws of the State

of Nebraska, on behalf of the corporation.

WITNESS my hand and notarial seal at Omaha, in said county
and state the day and year last above written.

" [T A GENERAL NOTARY-Sials of Nebeasta A =B M~
STEPHEN G. OLSON Pl R —— :

My Comm. Exp. Dec. 29, 1992 Notary Public

STATE OF NEBRASKA )
) SS:
COUNTY OF DOUGLAS )

4 The foregoing instrument was acknowledge befqra me tzj's
é @f/}:ﬁ_ Qu va\ r 1982! by ‘_ M . C v S Can~—_
L TS , of-the Omaha Public Power District, a public
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corporation and political subdivision of the State of Nebraska,
on behalf of the corporation.

WITNESS my hand and notarial seal at Omaha, in said county
and state the day and year last above written.

SEEML NOTARY-Sizts of Nebrasta
STEPNEN G. OLSON
My Comm. Exp. Dec. 29, 1992

permitl.sgo

(—’"—_———\
I

—

T e—

__———Notary Pubdic—
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LEGAL DESCRIPTION:

An_ingress, egress easément, eighteen feet in width, over that part of Blocks
97, 127, 130 and 157, Original City of Omaha, Douglas County, Nebraska, and
the vacated streets and alleys adjoining said Blocks, more particularly
described as follows:

(See Attached Sheet for Complete Legal Description)

é))l@ lamp, rynearson & associates, inc.

architec engineers surveyors planners

14747 california street omaha, nebraska 88154 a0R-496-2498
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LEGAL DESCRIPTION:

An ingress, egress easement, eighteen feet in width, over that part of Blocks
97, 127, 130 and 157, Original City of Omaha, Douglas County, Nebraska, and

the vacated streets and alleys adjoining said Blocks, more particultarly
described as follows: Commencing at the Northeast corner of Qutlot 1, CENTRAL
PAgK EAST, a replatting of part of the Original City of Omaha; thence N
25°59'18" W (bearings based on the Nebraska State Plane System, South Zone)

for 43.25 feet; thence along a curye to the right (having a radjus of 1178.93
feet and a long chord bearing N 19°59'10" W for 238.02 feet) for an arc
distance of 238.43 feet to the North 1ine of Government Lot 3 in the Northeast
% of the Southwest % of Section 23, Township 15 North, Range 13 East of the

6th P.M., and the TRUE POINT OF BEGINNING; thence continuing along a curye to
the right (having a radius of 1178.93 feet and a long chord begring N 14-08'15"
W for 2.27 feet) for an arc distance of 2.27 feet; thence N 14°04'56" W for
611.43 feet; thence along a cyrve to the left (having a radius of 1399.41 feet
and a long chord bearing N 19°21'16" W for 257.18 feet) for an arc distance of
257.54 feet; thence along a cyrve to the left (having a radius of 247.16 feet
and a long chord bearing N 29715'07" W for 39.86 feet) for an arc distance of
39.90 feet; thence N 33752'37" W for 213.95 feet; thence along a cyrve to the
left (having a radius of 196.25 feet and a long chord bearing H 78°07'30" E

for 19.41 feet) for an arc distance of 19.42 feet; thence S 33°52'37" E for
206.68 feet; thence along a curve 50 the right (having a radius of 265.16

feet and a long chord bearing S 29°15'07" E for 42.76 feet) for an arc distance
of 42.81 feet; thence along a curve to the right (having a radius of 1417.41
feet and a long chord beariBg S 19°21'16" E for 260.49 feet) for an arc distance
of 260.86 feet; thence S 14°04'56" E for 611.43 feet; thence along a curve to
the Teft (having a radius of 1160.93 feet and a long chord bearing S 14%14'02" E
for 6.14 feet) for an arc disBance of 6.14 feet to the North line of said
Government Lot 3; thence S 88°03'14" W for 18.43 feet along said North Tine to
the TRUE POINT OF BEGINNING. Contains 0.46 acres.

Lamp, Rynearson & Associates, Inc.
August 4, 1989
Job No. 87061-5853
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CERTIFICATE OF AUTHORITY

The undersigned certifies that in accordance with
the By-Laws of UNION PACIFIC RAILROAD COMPANY, (hereinafter
Company) as amended on May 28, 1987; the Management Policy
Statement adopted by the Board of Directors on May 28, 1987;
and general and specific delegations authority pursuant
thereto, Ms.B. W. Zandbergen, as General Director -
Contracts and Real Estate of The Company, has been delegated
the requisite authofity on behalf of the Company, to
approve, execute, and deliver leases or contracts, in any
amount or for any term, licensing use of crossings over or
under, or encroachments on, right-of-way, including private

road gncroachments,and to execute, all documents associated
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