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SIXTH AMENDMENT TO SUBDIVISION AGREEMENT
(Southport East Subdivision)
(Replat of Lot 3, Southport East Replat Two into Lots 1 through 10, inclusive, Southport
: East Replat Six)

THIS SIXTH AMENDMENT, made this Mg‘%’h day of \\hnljul Y, 2007, to that
certain Commercial Subdivision Agreement dated April 19, 2001 and original 'plat thereto, which.
among other lots, includes Lot 3, Southport East Replat Two, which said Lot 3 is to be Replatted
herewith as Lots 1 through 10, inclusive, Southport East Replat Six of this Subdivision.

WITNESSETH:

WHEREAS, the City of La Vista (“City”) and R.S. Land, Inc., a Nebraska corporation,
and Southpointe Partners I, LLC (herein collectively referred to as the “Initial Subdivider”)
entered into a Commercial Subdivision Agreement with the City dated April 19, 2001 (herein the
“Subdivision Agreement” or the “Agreement’), setting forth certain agreements, Commercial
Building Design and Criteria, and other terms, conditions and covenants running with the land in
respect to the development of land within the Subdivision, all of which continue to apply to the
area to be Replatted; and

WHEREAS, Joe McDermott Associates, Inc. and John L. Hoich (herein collectively the
“Subdivider” herein) is the owner of said Lot 3, Southport East Replat Two containing 21.008
acres and which is the subject of this Sixth Amendment and as such is subject to the terms of
the original Subdivision Agreement and applicable amendments; and

WHEREAS, Subdivider herein wishes to subdivide said Lot 3, Southport East Replat
Two (herein the “Replat” or the “Replat Area”), same being a part of the Subdivision as shown
on replat drawing attached as Exhibit “A” hereto and consisting of approximately 21.088 acres,
more or less, per Surveyor's Certificate attached as Exhibit “B” hereto and being more
specifically shown on the “Final Plat” of the Replat Area dated 8/2/06 and attached hereto as
Exhibit “C"; and

WHEREAS, , Joe McDermott Associates, Inc. and John L. Hoich currently own that
portion of the Replat that is to be replatted into Lots 1 through 5, inclusive, and Lots 8 through
10, inclusive of the Replat Area, and Simmonds Properties, Ltd. (“Simmonds”), is the owner of
that portion of the Replat Area to become Lots 6 and 7 of the Replat Area, said ten (10) lots to
constitute all of the land area and ownership within the Replat Area, all of whom are parties to
this Sixth Amendment; and

WHEREAS the parties wish to amend the Subdivision. Agreement by this Amendment
entered into between them to include the specific understandings and agreements pertaining to
this replatting.

NOW, THEREFORE, IT IS AGREED by Subdivider and City as follows:

1. Replattings. Subject to the terms of this Sixth Amendment, Lot 3 of Southport East

Replat Two, shall be Replatted as Lots 1 thru 10 inclusive, Southport East Replat Six as

more fully shown on Exhibit “C” (herein the “Replat” or “Replat Area”).

2. Drainage_Calculations and Map. Subdivider shall provide drainage calculations and a
drainage map for the Replat Area for review and approval by the City's Engineer prior to
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execution of the final Replat demonstrating what easements may be needed to convey
major storm sewer events (hundred year flood) over the surface of the property, in a
form satisfactory to the City’s Engineer.

3. Perimeter Sidewalks. Each Lot owner, or its assigns, shall, at their cost, install and
maintain perimeter sidewalks abutting the Replat Area. Said sidewalks shall be installed
on each lot prior to the opening of any place of business on such lot. Sidewalks are not
required along Giles Road.

4, Commercial Building Design_Guide and Criteria. ~City’'s Commercial Building Design
Guide and Criteria (“Commercial Criteria”) dated September 15, 1999, and the Southport
East Design Guidelines, the specific design criteria to be utilized within the Southport
East Subdivision, all of which are incorporated into this amendment by reference and
shall be applicable to commercial development within the Replat Area. Subdivider
agrees to abide by the provisions thereof as they may have or shall be from time to time
amended or modified by the City. -

5. Grading Plan. The Grading and Erosion Control Plan for the Replat shall be prepared in
accordance with the Papillion Creek Watershed Partnership requirements prior to
grading on any individual lot.

6. Site Approval Precondition to Building Permit. Nothing herein shall be deemed a waiver
or lessening of any of City’s requirements for City approved site plan for any building
prior to the issuance of a building permit therefor.

7. Public Access Roads or Driveways. Direct vehicular access to abutting streets shall be
limited as indicated on the Replat. Any publicly used roads and driveways within the
Replat shall be constructed to City approved specifications and shall not be less than
twenty-five feet (25') wide seven inch (7”) P.C. concrete paving. The City shall have
access to and over such roadways and driveways for any purpose it deems appropriate
in the exercise of its general governmental powers, including but not fimited to,
inspection, police, fire and rescue and other public safety purposes, and the exercise of
all rights granted to City by the terms of the Subdivision Agreement as amended by this
Sixth Amendment.

8. Staking Bond. Subdivider shall provide the City a staking bond satisfactory to City
Engineer prior to City’s release of the final plat of the Replat Area.

9. Tract Sewer Connection Fees. Subdivider agrees that the terms and conditions for the
benefit of the City that are contained in the Subdivision Agreement and the separate
Sewer Connection Agreement pertaining to the sanitary sewer system shall be equally
applicable to the private sanitary sewer provided for herein and enforceable by City in
respect thereto to the same extent as though the private sewer had originally been
incorporated and made a part of said agreements. Tract sanitary sewer connection fees
shall be due and payable to the City in the following amounts prior to the issuance of a
building permit for a particular lot:

Lot 1, Southport East Replat Six 4.242 acres @ $5,500/Ac. = $23,331.00
Lot 2, Southport East Replat Six 4.775 acres @ $5,500/Ac. = 26,262.50
Lot 3, Southport East Replat Six 1.890 acres @ $5,500/Ac. = 10,395.00
Lot 4, Southport East Replat Six 2.728 acres @ $5,500/Ac. = 15,004.00
Lot 5, Southport East Replat Six 2.877 acres @ $5,500/Ac. = 15,823.50
Lot 6, Southport East Replat Six 0.691 acres @ $5,500/Ac. = 3,800.50
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Lot 7, Southport East Replat Six 0.862 acres @ $5,500/Ac. = 4,741.00
Lot 8 Southport East Replat Six 0.939 acres @ $5,500/Ac. = 5,164.50
Lot 9, Southport East Replat Six 1.130 acres @ $5,500/Ac. = 6,215.00
Lot 10 Southport East Replat Six 0.954 acres @ $5,500/Ac. = 5,247.00

Total $115.984.00

The aforestated fee of $5,500 per acre is the rate now in effect and is subject to
increase. The rate in effect at time of connection to the sanitary sewer system will be
the rate paid.

10. Infrastructure to be at Private Expense. The cost of all infrastructure, improvements and
easements within and serving the Replat Area, including but not limited to parking and
internal street improvements, external street improvements, ingress and egress, sanitary
sewer, storm sewer, power, CATV, gas, water and cost of connection to external
infrastructure shall be constructed and maintained at private expense and no part
thereof shall be the responsibility of or at the expense of the City. The initial installation
costs of these services shall be paid in full by the Subdivider. All on-going maintenance,
repair and replacement shall be at the cost of the individual Lot owners and paid on a
proportionate basis.

11. Specific Requirements of City Engineer for Replat Approval. Attached hereto as Exhibit
‘D" is a copy of the City Engineer's comments concerning Subdivider's Application for
Replat. Subdivider, its successors and assigns in title, agree to fully comply with all such
requirements within the applicable time or times therein designated.

12. Common Improvements/Maintenance. For purposes hereof, the following provisions
shall be applicable:

a. Common Area Improvement Defined. The term Common Area Improvement
shall mean all infrastructure and improvements constructed on, or to be
constructed within or benefiting any two or more lots, or combination of lots,
within the Replat Area, including ingress and egress. Said Common Area
Improvements shall include, but not be limited to, ingress and egress, roads,
parking, storm drainage, sanitary sewer, public utility infrastructure or services
and other infrastructure needs for or benefiting more than a single lot. The
Common Area Improvements are internal to the replat area and are shown on
the attached Exhibit “E” incorporated herein by this reference.

b. Improvements to Eastport Parkway. Improvements to Eastport Parkway, a
public street, primarily benefit Replat Six. However, a portion of the
improvements benefit Replat Seven and the cost thereof is to be borne by Replat
Seven. A drawing of these improvements is attached hereto as Exhibit F. The
costs of the improvements to Eastport Parkway shall be paid in accordance with
a separate agreement between the property owners of Replat Six and Replat
Seven, the form of which agreement shall be subject to approval of the City.
Upon City's acceptance of the improvements, City will assume maintenance
responsibility.

C. Common Area Expense Defined. Common Area Expense shall include all
engineering expense, including engineering costs, the costs of construction,
reconstruction, modification, repair, maintenance (including clean up and clean
out) and replacement of any such items or services, together with the City’s
costs, if any, of engineering, inspection, review and design.
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d. Sharing of Common Area Expense. Common Area Expense shall be shared as
follows:

d-1. Initial Cost Sharing Ratio. The owners, their successors and assigns, of
the Replat lots shall be responsible for and defray the Common Area
Expense in the same ratio that the land area of each of their Replat lots
bears to the total land area of lots served or benefited by the
improvement, to wit:

Percent of Common
Replat Lot No. Acres Area Expense

1 4,242 20.12%

2 4775 22.64%

3 1.890 ~ 8.96%

4 2.728 12.94

5 2.877 13.64

6 0.691 . 3.28

7 0.862 400
8 0.939 4.45

9 1.130 5.36

10 0.954 4.52
TOTAL 21.088 100.00%

The foregoing percentages of Common Area Expense shall prevail unless
adjusted pursuant to subparagraph 12.d-2 hereof.

d-2.  Adjustment of Common Area Cost Sharing Ratios. The method of
sharing Common Area Expense as set forth in subparagraph 12.d-1
above may be modified by the owners of all Replat lots agreeing to a
different cost sharing as among themselves and filing with the City an
application executed by all property owners then within the Replat Area to
allow sharing in the designated different ratio. If the City Administrator, in
consultation with the City Engineer, determines the original cost allocation
is to be unfair and such requested change, if approved, will not be
adverse to the City's or to the public interest, then the City Administrator
may approve such application. Approval shall be discretionary. If
approved, the property owners, at their expense, shall file the modification
with the appropriate written approval of the City Administrator and City
Engineer endorsed thereon.

e. Filing of Record. The Subdivider, at its expense, shall record this Sixth
Amendment in the land records of the Office of the Register of Deeds of Sarpy
County and shall cause a recorded copy thereof to be transmitted to the City
Administrator. Any adjustment under subparagraph 12.d-2 above shall be
similarly recorded and transmitted at Subdivider's expense. Such recordings
shall include lot specific recorded notice. .

f. City Engineer to be Determiner. The City Engineer shall be the determiner. of
which improvements are required and which are Common Area Expense and
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which are not Common Area Expense, and which, if any, are not being properly
constructed, repaired or maintained or in are in need of replacement.

City Access/Repair, Etc. The City, its employees and agents, shall have right of
entry and full access to any and all areas and improvements within the Replat
Area for purposes of inspection. In the event City determines construction, repair
or maintenance is not progressing or not being performed satisfactorily or in a
timely manner, City may, at its sole option and without any obligation to do so,
may decide to undertake construction, repair and/or maintenance of any such
Common Area Improvements and to assess the cost, including engineering costs
and legal costs, together with interest at the rate of twelve percent (12%) per
annum until paid, and City shall have a lien for the cost therefor, which lien City
may file of record against the lots benefited and enforce collection of such liens.

City's Exercise of Rights Discretionary. City’s and/or City Engineer's exercise of
any or all of the authority herein given shall be at City’s sole and absolute
discretion, and City, City Engineer and City agents shall have no responsibility or
liability by reason of either the nonexercise or the exercise of any such authority.

Replat Six External Street Improvements. Replat Six external street
improvements include the addition of a north bound left-hand turn lane on
Eastport Parkway to provide access to the lots within Southport East Replat Six
and any necessary widening of Eastport Parkway to accommodate the turn lane
as more fully shown on Exhibit “F” attached hereto and incorporated herein by
this reference. Subdivider shall be solely responsible for the initial installation
costs of the external street improvements allocable to the Lots within Replat Six,
and the owners of the lots within Replat Seven shall be responsible for their
proportionate share, as said shares may be determined by E & A Consulting
Engineers, or as the parties hereto may otherwise agree. All future repairs or
replacement shall be specially assessed against the individual Lots and paid by
the then current Lot owners of Replat Six and Replat Seven. The costs of the
shared external street improvements shall be prorated between Southport East
Replat Six and Southport East Replat Seven as follows:

Lot and Replat Number Area in Acres Percentage Share
Lot 1 Replat Six 4.242 15.98%
Lot 2 Replat Six 4.775 17.99%
Lot 3 Replat Six 1.890 7.12%
Lot 4 Replat Six 2.728 10.28%
Lot 5 Replat Six 2.877 10.84%
Lot 6 Replat Six 0.691 2.60%
Lot 7 Replat Six 0.862 3.25%
Lot 8 Replat Six 0.939 3.54%
Lot 9 Replat Six 1.130_ 4.26%
Lot 10 Replat Six 0.954 3.59%
Lot 1 Replat Seven 1.098 4.13%
Lot 2 Replat Seven 1.604 6.04%
Lot 3 Replat Seven 2.754 10.38%
Total 26.544 100.00%

The foregoing percentages for external street improvemerits shall -prévail unless
adjusted in conjunction with Common Area Expense ratios as provided in
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subparagraph 12.d-2 hereof. RS Land, Inc., the sole owner of Lot 1, Southport
East, as initially platted, is purchasing from City the vacated right-of-way of 120"
Street along the east side of said original Lot One which will become part of
Replat Seven, which vacated R.O.W. is included in the computations of the
foregoing prorations of improvement costs.

j. Condition of Release of Plats. RS Land, Inc., is to acquire title to said vacated
R.O.W. prior to City’s approval of either Replat Six or Replat Seven. In the event
that RS Land, Inc., shall not acquire title to said vacated R.O.W. prior to the City
Council's approval of Replat Six, then in such event, Subdivider herein agrees to
pay the entire cost of Eastport Parkway improvements, reserving to itself the full
right of recourse and reimbursement to itself from the owner(s) of said Lot One
Southport East Subdivision for its (their) share of said costs.

Special Assessments. The lots within the Replat Area are subject to special
assessments to be levied. All special assessments for the initial installation of Common
Area Improvements and external street improvements shall be paid by Subdivider. Any
future special assessments for repair, maintenance or replacement of Common Area
Improvements or external street improvements shall be paid by the then current
individual Lot owners.

Ownership Representation. The undersigned signatory on the proposed Final Plat of
Southport East Replat Six, a copy of which is attached as Exhibit “C” hereto, and to the
Sixth Amendment to the Subdivision Agreement, to wit, Joseph McDermott, President of
Joe McDermott Associates, Inc., John L. Hoich, an individual, and Simmonds Restaurant
Management, Inc., General Partner of Simmonds Properties, Ltd. (herein “Simmonds”)
do warrant and represent that they have executed the Final Plat for Southport East
Replat Six and this Sixth Amendment to Subdivision Agreement on behalf of Joe
McDermott Associates, Inc. John Hoich and Simmonds, respectively, and that as
between them they are the sole owners of 100% of the Replat Area at date of execution
of this Sixth Amendment and at date of recording the Replat.

Covenants Running With _the Land. The obligations and agreements of Subdivider
herein are perpetual covenants running with the land and shall be binding on the
Subdivider and all of Subdivider's successors and assigns in title. The covenants herein
shall be cumulative to, and not in lieu of, prior covenants running with the land. City
shall have the right, but not the obligation, to enforce any and all covenants.

Planned Unit Development. Subdivider has made application to City for approval of a
Planned Unit Development on Lots 1 thru 10 of the Replat, which the City Council has
approved as to location and concept, but the final language of which must be approved
by the City Administrator with such engineering and/or legal consultation as the
Administrator may deem necessary. The copy of the Subdivider's application: for
approval of its planned unit development is attached hereto as Exhibit G.

Cross-Access Easement and Restrictions Agreement. Subdivider and the owners of
Lots 1 and 2, Southport East Replat Two will be entering into a Declaration and Grant of
Easements, Covenants and Restrictions for Lots 1 and 2 Southport East Replat Two and
for Lot 3 Southport East Replat Two (Lot 3 to be replatted as Lots 1 Through 10,
Southport East Replat Six) (the "Declaration”) pertaining to properties within the Replat
Area. Inregard to said document;

a. Properties involved therein are:




Lot 1, Southport East Replat Two: Owner - La Vista Lodging Investors, LLC, a
Wisconsin limited liability company

Lot 2, Southport East Replat Two: Owner - Des Moines Lodging Investors 1l
LLC, a Wisconsin limited liability company

Lots 1 thru 5 and 8 thru 10, Southport East Replat Six: Owners - Joe McDermott
Associates, Inc. and John L. Hoich

Lots 6 and 7, Southport East Replat Six: Owner — Simmonds Properties, Ltd.

b. No provision within the Declaration shall be interpreted, construed or have the

effect of abolishing, suspending, abating or diminishing City’s ability to, at City’s
sole option, exercise its rights and authority to invoke and exercise its right of
entry and full access to the Replat Area and exercise the other rights herein
reserved to the City under Section 12(f) hereof.

¢. All legal descriptions and references to land within the Declaration shall not be
limited to “Southport East” but shall include the full name of the Replat, i.e. “Lot
__, Southport East Replat Six.”

d. Any amendment or termination of the Agreement shall be approved by City
before it becomes effective.

18. Exhibit Summary. The Exhibits proposed by E & A Consulting Group, Inc. engineers for
the Subdivider, attached hereto and made a part hereof, are as follows:

Exhibit “A”: Composite Drawing of Replat Six.

Exhibit “B”: Surveyor’s Certificate.

Exhibit “C”: Final Plat of Southport East Replat Six.

Exhibit “D™: City Engineers requirements for approval of replatting.

Exhibit “E": Common Area Improvements.

Exhibit “F”; Improvements to Eastport Parkway.

Exhibit “G™ Application for Approval of Planned Unit Development.

Exhibit “H": Declaration and Grant of Easements, Covenants and
Restrictions (Original document recorded on the
day of , 2006 as Instrument No. 2006-

of the records of the Register of Deeds of Sarpy

County.

“19. Right to Enforce. Provisions of this Amendment may be enforced at law or in equity by
the owners of land within the Replat Area and may be enforced by the City at law, in
equity or such other remedy as City determines appropriate.
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20. Ratification. In all other respects, the Subdivision Agreement shall not be affected
hereby, and is hereby ratified and confirmed.

21. Simmonds Obligations. Simmonds executes this Amendment solely as the Owner of
Lots 6 and 7, Southport East Replat Six, and assumes no responsibility or liability for any
obligations set out in this Amendment to be performed or paid for by the Subdivider or
any other Owner.

IN WITNESS WHEREOQF, we, the parties hereto, by our respective duly authorized
agents, hereto affix our signatures the day and year first above written.

ATTEST: JOE McDERMOTT ASSOCIATES, INC., a
Nebraska corporation

L2l 3.1ty T B

Secretary N’@MJQ%LAJZ/"

7 Josegh McDermott, President

ok p@é@/%

n L. Hoich, individually

SIMMONDS PROPERTIES, LTD., a Nebraska
limited partnership,

By: Simmonds Restaurant Management, Inc., a
Nebras corporatlon

ATTEST: CITY OF LAVISTA

Pamela Buethe C|ty Clerk Douglas [%lndlg, Mayor

(Acknowledgments on following pages)
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ACKNOWLEDGMENT OF NOTARY

STATE OF NEBRASKA )
) 8.
COUNTY OF DOU(JLAS )
On this Z5™ day of JAnuaRY | 2007, before me a Notary Public, duly

commijssioned and qualified in and for said County, appeared Joseph McDermott, President,
and Am RB. MSDepmoTT _, Secretary of Joe McDermott Associates, Inc., personally
known by me to be the President and Secretary and the identical persons whose names are
affixed to the foregoing Sixth Amendment to Subdivision Agreement, and acknowledged the
execution thereof to be their voluntary acts and deeds, and the voluntary act and deed of said
corporation.

WITNESS my hand and Notarial Seal the day and year last above written.

GENERAL NOTARY-State of Nebraska % / ) % - )/ / u/j
i HOMER R, HUNT A1) I

wa My Comm. Exp, April 30, 2007 Notary Public

ACKNOWLEDGMENT OF NOTARY

STATE OF NEBRASKA )
) ss.
COUNTY OF T’)ou@LA S )

On this 22 day of %JAMUA'[ZY , 2007, before me a Notary Public, duly
commissioned and qualified in and for said County, appeared John L. Hoich, personally known
by me to be the identical person whose name is affixed to the foregoing Sixth Amendment to
Subdivision Agreement, and acknowledged the execution thereof to be his voluntary act and
deed.

WITNESS my hand and Notarial Seal the day and year last above written.

GENERAL NOTARY-State of Nebraska % W
ﬁg HOMER R, HUNT %W) .
T
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ACKNOWLEDGMENT OF NOTARY

STATE OF NEBRASKA )
) ss.
COUNTY OF DouuLa g )

On this Zﬁp'p day of 'lgg“)égg , 2007, before me a Notary Public, duly
commissioned and qualified in and for said County, appeared¥ZQuca K. GLisSMAN
general partner of Simmonds Properties, Ltd., personally known by me to be the identical
person whose name is affixed to the foregoing Sixth Amendment to Subdivision Agreement, and
acknowledged the execution thereof to be his/her voluntary act and deed, and the voluntary act
and deed of said partnership. :

WITNESS my hand and Notarial Seal the day and year last above written,

g}@ GENERAL NOTARY-State of Nebraska _54/ ,3(/
HOMER R, HUNT
st e My Comm, Exp. April 30, 2007 LA/ ( ‘a(»vj

Notary Public
ACKNOWLEDGMENT OF NOTARY
STATE OF NEBRASKA )
COUNTY OF Sarpf 355'
On this _/_‘f_f‘day of /M;u/ , 2007, before me a Notary Public, duly

commissioned and qualified in and fof said County, appeared Douglas D. Kindig, personally
known by me to be the Mayor of the City of La Vista and Pamela Buethe, to me personally

known to be the City Clerk of the City of La Vista, and the identical persons whose names are
affixed to the foregoing Sixth Amendment to Subdivision Agreement, and acknowledged the
execution thereof to be their voluntary act and deed, and the voluntary act and deed of said
City.
-WITNESS my hand and Notarial Seal the day and year last above written.
%/w‘é? %7(2{4/ £
NOTARY - State of . G i
O RENDA 5. BN Notary Public
; My Comm. Exp. March 25, 2010
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EXHIBIT "B"

SURVEYOR'S CERTIFICATE

| HEREBY CERTIFY THAT | HAVE MADE A GROUND SURVEY OF THE SUBDIVISION DESCRIBED HEREIN AND
THAT PERMANENT MONUMENTS HAVE BEEN PLACED ON THE BOUNDARY AT ALL CORNERS OF ALL ANGLE
POINTS AND ENDS OF ALL CURVES IN SOUTHPORT EAST REPLAT SiX, BEING A REPLATTING OF LOT 3,
SOUTHPORT EAST REPLAT TWO, A SUBDIVISION LOCATED IN THE SE1/4 OF SECTION 18, TOWNSHIP 14
NORTH, RANGE 12 EAST OF THE 6TH P.M., SARPY COUNTY, NEBRASKA, MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT THE NORTHEAST CORNER OF SAID LOT 3, SOUTHPORT EAST REPLAT TWO, SAID POINT ALSO
BEING THE POINT OF INTERSECTION OF THE SOUTHERLY RIGHT-OF-WAY LINE OF SOUTHPORT PARKWAY,
AND THE WESTERLY RIGHT-OF-WAY LINE OF EASTPORT PARKWAY; THENCE $02°52'57'E (ASSUMED BEARING)
ALONG SAID WESTERLY RIGHT-OF-WAY LINE OF EASTPORT PARKWAY, SAID LINE ALSO BEING THE EASTERLY
LINE OF SAID LOT 3, SOUTHPORT EAST REPLAT TWO, A DISTANCE OF 467.82 FEET TO THE POINT OF
INTERSECTION OF SAID WESTERLY RIGHT-OF-WAY LINE OF EASTPORT PARKWAY, AND THE WESTERLY
RIGHT-OF-WAY LINE OF EASTPORT PARKWAY; THENCE SOUTHERLY ALONG SAID WESTERLY RIGHT-OF-WAY
LINE OF EASTPORT PARKWAY, SAID LINE ALSO BEING SAID EASTERLY LINE OF LOT 3, SOUTHPORT EAST
REPLAT TWO ON THE FOLLOWING DESCRIBED COURSES; THENCE S$16°37'35"W, A DISTANCE OF 307.55 FEET;
THENGE N86°55'27"E, A DISTANCE OF 43,34 FEET; THENCE SOUTHWESTERLY ON A CURVE TO THE RIGHT
WITH A RADIUS OF 427.47 FEET, A DISTANCE OF 90.55 FEET, SAID CURVE HAVING A LONG CHORD WHICH
BEARS $33°41'15"W, A DISTANCE OF 90.38 FEET; THENCE $39°45'21"W, A DISTANCE OF 584.05 FEET, THENCE
§79°45'48"W, A DISTANCE OF 44.09 FEET TO THE POINT OF INTERSECTION OF SAID WESTERLY RIGHT-OF-WAY
LINE OF EASTPORT PARKWAY, AND THE NORTHERLY RIGHT-OF-WAY LINE OF GILES ROAD; THENCE
NORTHWESTERLY ALONG THE SOUTHERLY LINE OF SAID LOT 3, SOUTHPORT EAST REPLAT TWO, SAID LINE
ALSO BEING SAID NORTHERLY RIGHT-OF-WAY LINE OF GILES ROAD ON THE FOLLOWING DESCRIBED
COURSES; THENGE N60°08'56"W, A DISTANCE OF 242.20 FEET, THENCE NORTHWESTERLY ON A CURVE TO
THE RIGHT, WITH A RADIUS OF 1275.00 FEET, A DISTANCE OF 434.07 FEET, SAID CURVE HAVING A LONG
CHORD WHICH BEARS N50°23'45"W, A DISTANCE OF 431.98 FEET TO THE SOUTHWEST CORNER OF SAID LOT
3, SOUTHPORT EAST REPLAT TWO, SAID POINT ALSO BEING THE SOUTHEAST CORNER OF LOT 2, SAID
SOUTHPORT EAST REPLAT TWO; THENCE N62°16'25"E ALONG THE WESTERLY LINE OF SAID LOT 3,
SOUTHPORT EAST REPLAT TWO, SAID LINE ALSO BEING THE EASTERLY LINE OF SAID LOT 2, SOUTHPORT
EAST REPLAT TWO, A DISTANCE OF 177.25 FEET TO A POINT ON THE SOUTHERLY LINE OF LOT 1, SAID
SOUTHPORT EAST REPLAT TWO, SAID POINT ALSO BEING THE NORTHEAST CORNER OF SAID LOT 2,
SOUTHPORT EAST REPLAT TWO; THENCE SOUTHEASTERLY ALONG SAID WESTERLY LINE OF LOT 3,
SOUTHPORT EAST REPLAT TWO, SAID LINE ALSO BEING SAID SOUTHERLY LINE OF LOT 1, SOUTHPORT EAST
REPLAT TWO ON A CURVE TO THE LEFT WITH A RADIUS OF 268.56 FEET, A DISTANCE OF 26.82 FEET, SAID
CURVE HAVING A LONG CHORD WHICH BEARS $57°23'17"E, A DISTANCE OF 26.81 FEET TO THE SOUTHEAST
CORNER OF SAID LOT 1, SOUTHPORT EAST REPLAT TWO; THENCE NORTHEASTERLY ALONG SAID WESTERLY
LINE OF LOT 3, SOUTHPORT EAST REPLAT TWO, SAID LINE ALSO BEING THE EASTERLY LINE OF SAID LOT 1,
SOUTHPORT EAST REPLAT TWO ON A CURVE TO THE RIGHT WITH A RADIUS OF 1001.72 FEET, A DISTANCE OF
156.78 FEET, SAID CURVE HAVING A LONG CHORD WHICH BEARS N35°20'29", A DISTANCE OF 156.62 FEET;
THENGE N39°49'30"E ALONG SAID WESTERLY LINE OF LOT 3, SOUTHPORT EAST REPLAT TWO, SAID LINE
ALSO BEING SAID EASTERLY LINE OF LOT 1, SOUTHPORT EAST REPLAT TWO, A DISTANCE OF 256.20 FEET TO
THE NORTHEAST CORNER OF SAID LOT 1, SOUTHPORT EAST REPLAT TWO; THENCE NORTHWESTERLY
ALONG SAID WESTERLY LINE OF LOT 3, SOUTHPORT EAST REPLAT TWO, SAID LINE ALSO BEING THE
NORTHERLY LINE OF SAID LOT 1, SOUTHPORT EAST REPLAT TWO ON THE FOLLOWING DESCRIBED
COURSES: THENCE N50°10'30"W A DISTANCE OF 164,17 FEET; THENCE NORTHWESTERLY ON A CURVE TO
THE LEFT WITH A RADIUS OF 900.00 FEET, A DISTANCE OF 181.43 FEET, SAID CURVE HAVING A LONG CHORD
WHICH BEARS N55°57'01"W, A DISTANCE OF 181.13 FEET; THENCE N61°43'32"W, A DISTANCE OF 55.52 FEET TO
THE NORTHWEST CORNER OF SAID LOT 1, SOUTHPORT EAST REPLAT TWO, SAID POINT ALSO BEING THE
NORTHWEST CORNER OF SAID LOT 3, SOUTHPORT EAST REPLAT TWO; THENCE NORTHEASTERLY ALONG
SAID SOUTHERLY RIGHT-OF-WAY LINE OF SOUTHPORT PARKWAY, SAID LINE ALSO BEING THE NORTHERLY
LINE OF SAID LOT 3, SOUTHPORT EAST REPLAT TWO ON THE FOLLOWING DESCRIBED COURSES; THENCE
NORTHEASTERLY ON A CURVE TO THE LEFT WITH A RADIUS OF 599.50 FEET, A DISTANCE OF 22.88 FEET,
SAID CURVE HAVING A LONG CHORD WHICH BEARS N27°10'52"€, A DISTANCE OF 22.88 FEET, THENCE
N26°05'15'E, A DISTANCE OF 66.64 FEET; THENCE NORTHEASTERLY ON A CURVE TO THE RIGHT WITH A
RADIUS OF 464.63 FEET, A DISTANCE OF 670.85 FEET, SAID CURVE HAVING A LONG CHORD WHICH BEARS
N67°27'02'E, A DISTANCE OF 614.08 FEET; THENCE $71°11'11"E, A DISTANCE OF 79.21 FEET; THENCE
SOUTHEASTERLY ON A CURVE TO THE LEFT WITH A RADIUS OF 450.00 FEET, A DISTANCE OF 170.40 FEET,
SAID CURVE HAVING A LONG CHORD WHICH BEARS $82°02'04'E, A DISTANCE OF 169.38 FEET; THENCE
N87°07'03"E, A DISTANCE OF 72.49 FEET TQ THE POINT OF BEGINNING.

SAID TRACT OF LAND CONTAINS AN AREA OF 918,617 SQUARE FEET OR 21.088 ACRES, MORE OR LESS.
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CHORD WHIGH BEARS R5:*23457, A ['S™ARCE OF 431.3d FEET T THE SOUTHWEST CORNER OF SAD LOT
3, SOUTHPORT EAST REFLAT TWD, SAD POIKT ALSO BEING THE SOUTHEAST GORNER OF LOT 2.84D
SCUTHPORT EAST REPLAT TWD THERGE 482*1525° ALONS THE WESTERLYLINE OF SACLOT 3,
SCUTHAORT EAST REPLAT TAT: SAD LIHE ALST BEING THE EASTERLY LRE OF SADLOT 2 SOUTHOCRT
EAST RE>_AT TWO, A DISTANCE OF 17725 FEET T0 APOIKT Ot THE SCUTHERLY L'NE 0 LT 1, SAKF
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SCUTHPORT EAST REPLAT TWO, EASTZALY AL LY UKE OF LOT .
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RADAS OF 464 63 FEET, A DISTANCE OF 675,55 FEET, SAIS CURVE HAVING A LOKG SHORD'WHICH BEARS
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&A CONSULTING GROUP, INC.

e:a)-

ENGINEERING ® PLANNING * FIELD SERVICES

SOUTHPORT EAST REPLAT SIX

LAVISTA, NEERASKA

30 NORTH 117TH STREET COMAHS. NE 98104

PHONE: (402) 90.4700  FAX-(n7) mo-3500
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N E&A CONSULTING GROUP INC

ENGINEERING e PLANNING  FIELD SERVICES

330 NORTH 117TH STREET OMAHA, NE 668154 PHONE: (402) 8854700
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CITY OF LAVISTA
PLANNING & ZONING
APPLICATION FORM

K CHECK APPLICATION(S) SUBMITTED:
Administrative Plat

( ) Comprehensive Plan Amendment

) Rezaning
) Zoning/Subdivision Amendment -
Conditional Use Permit

) Preliminary Plat *

Final Plat

()
()
( ) Revised Preliminary Plat
()
Condition Use Permit Amendment ()
()

)

)

) Tower Development Permit Vacation of Plat
* A

(
(
(
(
(

pre-application meeting is raquired prior to submittal.
A GENERALINFORMATION

1.  Applicant:

Replat or Small Tract Sub,

#2000 030.30

(X) Preliminary P.U.D.

) Final P,U.D,

) Building Design Review
) Site Plan Review

)

(
(
(
( ) Gther:

Name: JOHN L. HOICH Contact:
Address: 4418 S. 180TH STREET
City/State/Zip: OMAHA, NE 68135
Phane/Fax: 333-1919 —
2. Property Owner: (if not applicant)
__ Contact:

Name: JOHN L, HOICH
Address;4418 S. 180TH STREET

- City/State/Zip OMAHA, NE 68135

Phone/Fax; 333-1919

3, Engineer/Surveyor or Architect

Narne: [E&A CONSULTING GROUP

Contact: JEFF ELLIOTT

Address: 330 N. 117TH STREET
City/State/Zip: OMAHA, NE 68154

Phane/Fax; 895-4700/895-3599

Email; jelllott@eacg.com

4. Primary Propject Conbact {Applicant, Representatsve, or Qther)

Name: Contact:

Address:

City/State/Zip:

phona/Fai:
Email:

EXHIBIT "G"

- {1ef35)
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> If more than one property owner or developer is involved, please attach additional names and addresses to this

application.
= The contact person will receive all staff correspondence,

delays 'in ‘processing, please remember to submit the appropriate submittal requirements i.e., signed
application, fees, exhibits and/or site plans, special studies if applicable and signed checklist. If you have
any questions regarding this application or required materials, please contact the Com munity Development
Department at (402) 331-4343 between 8:00 a.m. and 4:30 p.m., Monday through Friday. )

5. Certification: , A :
An application may be filed only by the owner(s) of the property or by a person with the power of
attorney from the owner authorizing the application, or by the attorney-at-law representing the owner.

Indicate your authority,

Y. .

‘I have the power of attorney from the property owner(s) authorizing the application and
a copy of the authorization is attached.

) am) (are) the sale owner(s) of the property.

I am the attorney at law representing the owner(s) and a copy of the authorization is

R 270G Tl L Hoich wog & iaisl

A rgnature v | Name (Print) Y Address Oyaatbia E..
M G0y 272 NS ag0 = 68135
Signature ' Name (Print) ' Address

Joseph  Medeamett
NOTE: ALL APPLICATIONS MUST HAVE THE CURRENT PROPERTY OWNER’S SIGNATURE(S), OR THE PERSON
WITH THE PROPER POWER OF ATTORNEY SIGNATURE, NOTARIZED BY A CERTIFIED NOTARY PUBLIC (ATTACH IF

NECESSARY) '

6.  Affiliated Application: | i o
An applicant may wish ta increase the property considered under this application to include surrounding
~ owners, By signing below, an adjoining property owner can state their intent to be party to this

applicition (attach additional sheet if necessary. A legal description must also be attacted for each
property owner. '

Signature Name (Print) Address

Signature | Name (Print) " Address

{2 of 5)




ACKNOWLEDGEMENT OF NOTARY

STATE OF NEBRASKA)
COUNTY OF DOUGLAS)

onthis_BTH dayof Juoe , 2006, before me a Notary Public,
duly commissioned and qualified in and for said County, appeared John L. Hoich,

’ who is the identical person whose name is affixed to
the Planning and Zoning application, and acknowledged the execution thereof to
‘be his/her_ voluntary act and deed.

WITNESS my hand and Notarial Seal the day and year last above written.

% %7(/ MM% L A of o
OMER R, HUN
L) \ < i My Comm. Ex Ap soTzoor

KA R

Notary Public




STATE OF NEBRASKA )
. ) ss.
COUNTY OF DOUGLAS )

On this & { day of July, 2006, before me, a Notary Public qualified in said County,
personally appeared Joe McDermott, known to me to be the identical person who signed the
foregoing instrument and acknowledged the execution thereof to be his voluntary act and deed.

' . of Nebraska V_akﬂw W
GENERAwg;ng :}ﬁtesH AW Notary Public 7

My Comm. Exp. Jan. 30, 2007
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PROJECT INFORMATION:

L

Mo A w

~

8. -

9'

Subdivision Name: SOUTHPORT EAST REPLAT SIX

Project Location: ___ _ 14 Y Section 1® ,T_14- R 12_, Sarpy County, Nebraska.
General Location:! 120TH & GILES ROAD _

Project/Property Address (if known): .

Area; 21.088 (acres)

Future Land Use Designation (Comprehensive Plan): _Commercial

Proposed Land Use Designa';:'on (7 applicable).
Existing Zoning Designation; (attach additons/ sheet If necessary)

Zoning Acres Lots _ Units Density

Cc3 -

St e

g

)
&

Proposed Zening Designation (attach additional sheet /fnecessa/y)

Zaoning Acreg Lots Units
c3 ~ 21,088 10

Density

21.088 10

Total

Present Use of the Land; VACANT

10. Proposed Request: OFFICE & COMMERCIAL

11, If commermal\mdustnal\off' ce or multi-family res?dentlal

a. Number & type of units\buildings:
b, Total building caverage (footprint):
G Total open space: '
d. Tota! paved impervious area:
e. Total building floor areas gross square feet, '

f, Total number of parking spaces: Provided __ Covered___ Uncovered
Totd! number of persens employed or intended to be regularly employed on the site during the

square feet.

square feet.
square feet.

g

maximum working shift
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VAT oy

......

12, Building Height: feet __ stories.
13. If single family residential;

W, 0249 v J/790 V

a. ‘Number of um‘té/lots:

b. Minimum lot frontage as measured at building setback line:

c. Minimum lot size: _ square feet

d. Average ot size:

square feet

14. Attach Legal Description of Pro'pérty and Surveyor’s Certificate,

15. Attach list of Property Owners located within 300 feet of proposed project,
company and in label-ready formaty).

16. Attach site plan and/or other documents that illustrate this request,
M \

17. Indlude appropriate application fee,

18. For public hearing presentation, overhead transparendies or othe
identical to any display boards being used are required.

(Must be prepared by a title

r appreved form of projected tlustrations

Project Case Number

i

Pate Complete Application Recejved

‘heck Number/Amount

For OFFICE USE ONLY

Planning Commission

Published:

Action:

City Council

Published:

-Action:

Posted on Property:

ther Comment (5):

Notice ta School District: ___

G:\WORD\FORMS\PAZAS PLICATION, DOC

3/11/02 11:29AM
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UTILITIES & IMPROVEMENTS
(Must be Submitted when Public Improvements are Proposed and/or Required)
. FINANCING %
L Proposed’ Private S.I.D.
. Existing | Quantity Cost S‘pecial G.0, | Reimbursablas |

Sanitary Sewer

[

|

Storm Sewer

Paving A .

Major
Collector

Minor

idewalkes .
‘arkg.i.bplér;_splac'e N
,ecreaﬁon Facilities
ater |

as

ectriaty

Her - | . ' . : | : ’

TOTALS _ - ; ] ‘

sctricity: Above Ground. Below Ground \ . ‘ i
~ Wcipated Total Taxable Valuation: Land: Improvements . . i
 venants: i Filed: __ Debt Ratio .

*¥Attach Itemized Estimate | !
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17445 Arbor Street, Suile 300
LaVista, Nebraska 68130 @

[For Recording Purposes]

DECLARATION AND GRANT OF EASEMENTS, COYENANTS AND RESTRICTIONS

FOR LOTS 1 and 2 SOUTHPORT EAST REPLAT TWO

AND FOR LOT 3 SOUTHPORT EAST REPLAT TWO

-
5 REPLATTED AS LOTS 1 THROUGH 10, SOUTHPORT EAST REPLA:!; SIX

THIS DECLARATION AND GRANT OF EASEMENTS WITH COVENANTS AND
RESTRICTIONS (“Declaration”) is made as of this 3rd day of May, 2007, by JOE MCDERMOTT
ASSOCIATES, INC, a Nebraska corporation (“McDermott™), JOHN L. HOICH, an unmarried person
(“Hoich”), SIMMONDS PROPERTIES, L'TD., a Nebraska Jimited partnership (“Simmonds™), LAVISTA
LODGING INVESTORS, LLC, a Wisconsin limited liability company (“Hotel Owner”), and DES
MOINES LODGING INVESTORS III, LLC, a Wisconsin limited liability company (“Restaurant

W Owner?”). Individually McDermott, Hoich, Simmonds, Hotel Owner and Restaurant Owner may be

referred to as a Grantor or Declarant herein, and jointly or collectively as Grantors or Declarants.
RECITALS:

WHEREAS, Hotel Owner is the sole owner of certain real property situated in the County of
Sarpy, State of Nebraska, legally described as Lot 1, Southport East Replat Two (“Lot 17).

WHEREAS, Restaurant Owner is the sole owner of certain real property situated in the Count of
Sarpy, State of Nebraska, legally described as Lot 2, Southport East Replat Two (“Lot 2).

WHEREAS, McDermott and Hoich are the sole owners of certain real property situated in the
County of Sarpy, State of Nebraska, legally described as Lots 1, 2, 3, 4, 5, 8, 9 and 10 Southport East
Replat Six, and Simmonds is the owner of Lots 6 and 7, Southport East Replat Six (collectively Lots 1

through 10 are hereafter referred to as “Lot 3”).

WHEREAS, Declarants previously executed and recorded as instrument number 2006-11177 in
the Sarpy County, Nebraska, Register of Deeds office, a Cross-Access Easement and Restrictions
Agreement to address certain of the easements, restrictions and covenants contained herein as a temporary
agreement between the Declarants prior to the final approval and recording of Southport East Replat Six

(the “Temporary ECR”).

WHEREAS, Declarants desire to establish for their own benefit and for the mutual benefit of all
future Owners and Ogcupants of the Lots (as defined below), or any part thereof, certain mutually
beneficial restrictions and obligations with respect to the use, operation and maintenance thereof
consistent with a first class retail, commercial, and office development and to terminate, replace and

supersede the Temporary ECR.
WHEREAS, by virtue of the recording of this Declaration, the Lots shall be owned, held,

“1-
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transferred, sold, conveyed, used, occupied and meortgaged or otherwise encumbered subject to the
provisions of this Declaration and every grantee of any interest in any Lot or any portion thereof, by
acceptance of a deed or other conveyance of such interest, and every Owner of a Lot or any portion
thereof, whether or not such deed or other conveyance of such interest shall be signed by such person and
whether or not such person shall otherwise consent in writing, shall own and take subject to the
provisions of this Declaration and shall be deemed to have consented to the terms hereof; and

WHEREAS, each Declarant does hereby specify, agree, designate and direct that this Declaration
and all of its provisions shall be and are covenants to run with the Lots and shall be binding on the present
owners of the Lots and all its successors and assigns and all subsequent owners of the Lots and
. Improvements (as defined below), together with their grantees successors, heirs, executors,
administrators, devisees and assigns,

NOW, THEREFORE, Declasants hereby impose the following covenants, conditions and

restrictions on the Lot which shall run with the equitable and legal title to the land and shall be for the

. benefit or burden, as the case may be, of the Owners and Occupants of the Lots or any portion thereof

within the Development, their respective heirs, legal representatives, successors and assigns, and any
mortgagees.

ARTICLE 1
Pefinitions

Definitions. The following words and phrases shall have the following meanings:

1.1 “Architectural Design Committee” means the Architectural Design Committee
established pursuant to the provisions of Section 4.1 hereof. -

1.2 “Association” means Southport Parkway SPE Owners Association, Inc., a Nebraska non-
profit corporation, its successors and assigns, and unless the context otherwise requires, shall mean and
include its board of directors, officers and other authorized agents.

1.3 “Common Areas” means those portions of the Lots, and any improvements thereon,
designated from time to time by a Declarant, its successors or assigns, to be used for the common benefit
of all or certain Owners and/or Occupants of the Lots.

1.4 “Development” means, in the aggregate, all of the Lots, including all of the improved
areas, all Common Areas and all Common Facilities (as defined in 9.3(a) below), which area may be
expanded or contracted at the option of the Association.

1.5 “Improvements® means any building, structure, tunnel, drainage way, driveway,
walkway, fence, wall, trellis, lake, water feature, landscaping, sprinkler system, sign, and any other
building, structure or improvement of every kind and nature whatsoever now or hereafier located on any
Lot.

1.6 “Lot” or “Lots” means the real estate lots described above or any subsequent
administrative subdivision, replat, revision or amendment thereof, all of which are part of the
Development. If any Lot is hereafter lawfully subdivided, by administrative lot split, lot line adjustment,
lot combination, or otherwise, the Owner of the affected Lot shall record an instrument, which shall serve
as an amendment to this Declaration, with copies attached thereto of the Land Surveyor’s Certificates or
Replat (in the event of a replatting approved by the LaVista City Council) recorded in the records of

..
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Sarpy County, Nebraska, showing such subdivision.

1.7 “Mortgage” means any instrument recorded or filed in the records encumbering a Lot or
any portion thereof as security for the performance of an obligation given in good faith and for valuable
consideration which is not a fraudulent conveyance under Nebraska law, including, without limitation, a
deed of trust, but does not mean any instrument creating or evidencing solely a security interest arising
under the Uniform Commercial Code or an encumbrance affecting any leasehold interest in a Lot (such as
leasehold mortgage).. :

1.8 “Occupant” means any person or legal entity, other than the fee title owner of record,
who is entitled to the exclusive use or occupancy of, or who is in rightful possession of, any Lot, building,
or portion thereof located within the Development under rights contained in any deed, lease or similar
agreement, including, but not limited to, tenants of an Owner and the agents, employees, customers,
contractors, licensees, or invitees of an Owner or its tenant(s).

1.9 “Qwner” means the owner of record, whether one or more, of the fee simple title,
whether or not subject to any Mortgage, to any Lot, any purchaser of fee simple title under a land contract
of record, and any tenant or Occupant of a Lot pursuant to a ground lease for the Lot for a continuous
period of no less than twenty (20) years (including all available extensions); but does not mean those
having such interest merely as security for the performance of an obligation or a seller under a land
contract or record. -

1.10  “Permittees” means any Declarant, any Owner, any Occupant and any officer, director,
member, manager, employee, agent, contractor, customer, invitee, licensee, vendor, subtenant,
mortgagees or concessionaire of Declarant or any Owner or Occupant insofar as their activities relate fo
the intended use or enjoyment of the Development,

1.11  “Subdivision Agreement” means the certain Commercial Subdivision Agreement by and
between the City of La Vista and R.S. Land, Inc., a Nebraska corporation, and Southpointe Pariners I
LLC dated April 19, 2001 setting forth certain agreements, Commercial Building Design and Criteria, and
other terms, conditions and covenants running with the land in respect to the development of land
including the Lots, and any and all subsequent amendments thereto relating to the Development, copies of
which are available from the City of LaVista. The Subdivision Agreement includes, without limitation,

use, specific improvements and other requirements for the Development.

" ARTICLE 2
Use Restrictions

The following requirements shall apply to all Lots in the Development:

2.1 Zoning Compliance. All uses must conform to the Subdivision Agreement and any
subsequent amendments thereto, and to all applicable zoning regulations of any municipal body or agency
with jurisdiction over the Lots.

2.2 Nolnterference. No Owner or Occupant shall keep or maintain anything or shall permit
any condition to exist upon such Owner’s or Occupant’s Lot or cause any other condition on any Lot
which materially impairs or interferes with any easement or right of the Association, of any other Owner
or Occupant, or otherwise materially impairs or interferes with the use and enjoyment of the Association
or the other Owners or Occupants of the Common Areas. No Owner or Occupant shall engage in or
permit any activity which interferes with the reasonable enjoyment of any other Owner or Occupant
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within the Development.

23 Parking Restrictions. Each Owner or Occupant shall use reasonable efforts to ensure that
its Permittees do not park or block the Common Area or public streets. - :

2.4 Uses. Except as otherwise provided for in this Declaration, as may be amended from
time to time, no Lot within the Development shall (i) be used in violation of any applicable federal, state
or local laws, ordinances, rules or regulations; (ii) be used, operated or maintained in a dangerous or
hazardous condition; (jii) constitute a nujsance or be used, operated or maintained in an obnoxious
manner by reason of unsightliness or excess emission or odors, dust, fumes, smoke, liquid waste, noise,
glare, vibration or radiation; (iv) be used for the operation and maintenance of a circus, carnival, bowling
alley, roller rink, skating rink, auction house, flea market, funeral parlor or mortuary, unemployment
office, bingo or other game room, teen club, gambling enterprise, warehouse operating or manufacturing
or assembling operation, storage (except incidental to the primary commercial use), an establishment
selling or exhibiting pornographic materials, striptease clubs, ballroom; or (v) be used for any fire sale,
bankruptcy sale (unless pursuant to a court order) or auction house operation, provided that any Owner or
Occupant that goes out of business shall be entitled to hold one going-out-of-business sale not exceeding
four (4) weeks in duration.

2.5 Storage and Loadi reas. No materials, supplies or equipment shall be stored or
allowed to remain in any area on any Lot except inside a closed building or -vehicle, or except as

. otherwise permitted herein. Materials, supplies or equipment visibly stored or remaining in public view -

on any Lot shall be removed or properly stored by the Lot Owner in a closed building or vehicle within
twenty-four (24) hours. Notwithstanding the foregoing, during the construction of any building on a Lot,
construction materials may be stored on such Lot provided such storage is lawful and accomplished in a
manner reasonably designed to minimize any interference with the use and enjoyment of any existing
building and Common Areas by any Owner(s) and Occupant(s) thereof.

2.6  Water Flow. Each Owner shall be responsible for.the flow of surface water over, across
and off its Lot. Any alteration in the natural water flow which may occur as a natural consequence of
normal construction activities and the existence of improvements substantially as shown on Exhibit "A”
(including, without limitation, building and building expansion, curbs, drives and paving) shall be
permitted. At ell times, Owners and Occupants shall take reasonable steps to control surface water
drainage and prevent damage resulting from surface water flowing from Owner’s Lot onto any Common
Area or adjoining Lot.

2.7 Private Use Restrictions. Any Declarant and/or its successors and assigns may, from
time to time, enter into purchase agreements and/or deed restrictions, and/or leases, which may contain
certain use or occupancy restrictions, provided such restrictions apply only to property then owned by
such Declarant., Prior to any Owner or Occupant changing any prior use of Lot 3 or any portion thereof
from one use to another such Owner or Occupant shall advise Association of such event and obtain
Association’s prior written approval of such change which approval shall not be unreasonably withheld.

2.8 Hote] Use Restrictions. As long as Lot 1 is used and maintained as a hotel, motel or other
transient lodging facility of any type providing for lodging of guests for 8 petiod of less than thirty (30)
days at a time (collectively, a "Lodging Facility"), no Lodging Facility shall be constructed or operated on
any portion of Lots 2 or 3 (or any subdivision thereof), unless prior written consent is obtained from the
then-owner of Lot 1. '




ARTICLE 3 .
Dest egnlation. Performance Standards

. 3.1.  All Improvements will be designed and built so as to present an appearance on all sides
consistent with that of a first class retail, commercial, and office development and shall be designed so
that the exterior elevations of Improvements shall be architecturally and aesthetically compatible with
Improvements to be constructed on other Lots in the Development, as determined by the Architectursl
Design Committee in its sole discretion. While retaining its discretion, the Architectural Design
Committee recognizes that certain franchise operations have specific design criteria, and the Architectural
Design Committee will generally approve such franchise requirements. Exterior materials of any building
shall consist of brick, marble, granite or other natural stone, architectural concrete, EIFS, materials having
the appearance of these items, plass, or any combination of these. No pre-engineered metal buildings will
be permitted.

3.2.  Height limits, required minimum building setbacks, and other basic development
standards applicable to Lot 3 may be established by the Association and/or the Subdivision Agreement
from time to time. '

33.  The Owner or Occupant of each Lot will make provisions for adequate off-street parking
to serve the Lot. Such parking shall be in the form of hard-surfaced parking lots and may include parking
available as the result of the cross-parking provisions of this Declaration. No on-street parking will be
permitted except as provided for in the Subdivision Agreement. All Lots shall provide at least the
minimum number of parking areas or spaces for private passenger vehicles required by the applicable
zoning ordinance of the applicable local governing body.

34.  All loading areas (but excluding passenger and luggage loading and unloading areas of
the Improvements on Lots 1 and 2), docks, antennae, and exterior mechanical equipment, including
rooftop equipment, must be screened when viewed from adjacent streets, and at ground level along an
adjacent Owner’s Lot lines. Such screening will consist of permitted building materials or landscaping.
No outdoor radio or television antenna, outdoor satellite receiving dish, or any other outdoor device for
the reception or fransmission of television, radio, microwave or any other form of electromagnetic
radiation shall be placed or maintained upon any Lot, building or other improvement which are visible
from any other Lot, building or Common Areas, except as expressly permitted in, writing by the
Association, Notwithstanding the foregoing, up to five satellite dishes, no more than 24 inches in
diameter each, on the roof of the hotel to be constructed and operated on Lot 1 are expressly permitted
hereunder, with such screening as is approved or required by the Architectural Committee of the
Association, the Architectural Committee of Southport East Landowners® Association, Inc, and the City
of LaVista.

3.5. Promptly upon completion of building construction, or at the next available planting
season, the Owner shall install and maintain permanent landscaping. Such landscaping will consist of
plant materials, paving materials, ground cover, and other landscaped features consistent with the overall
development theme of the Development. All permanent landscaping will include automatic underground
irrigation systems sufficient to support the living plant materials used. Notwithstanding the foregoing,
Declarants acknowledge and agree that the landscaping plan for Lots 1 and 2, attached hereto as Exhibit

* “B”, and incorporated by this reference, is approved. No changes to the approved landscaping plan for -

Lots 1 and 2 shall be permitted without the approval of the Owners of Lot 3.
3.6.  All exterior signs or graphics of any kind or nature on the Lots or in the Development
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shall contribute to the overall cohesiveness and attractiveness of the Development. To this end, all signs,
permanent or temporary, and all graphics of any kind or nature which are visible from the exterior of any
building or are located on any Lot shall in all respects be in conformity with the requirements of the
Subdivision Agreement and shall require the written approval of the Architectural Design Committee as
to design, color, size and location before erection or placement. Any sign or graphic erected without such
written approval shall be removed by the Association or its designee at the Owner’s expense if the
violator fails to do so within fifteen (15) days after written notification that the Owner or Occupant is in
violation of the Declaration. No outdoor advertising signs or billboards, and no signs incorporating
flashing, pulsating, or rotating lights will be permitted in the Development. Notwithstanding the
foregoing, the Declarants acknowledge and agree that the exterior signs and graphics to be placed on Lot
1 and Lot 2 in connection with the Improvements being constructed and to be operated on Lot 1, which
plans are attached bereto as Exhibit “C” and incorporated herein by this reference, were approved by the
Association and the Architectural Committee of Southport East Landowners’ Association, Inc,, and such
signage and graphics are hereby approved. '

3,7.  No Owner shall place or permit any materials, supplies, equipment, garbage, debris or
refuse of any kind or nature to be placed on or to accumulate in any areas on, in or adjacent to any Lot or
building that are visible from any other Lot within the Development. All garbage, debris and refuse shall
be placed in a dumpster or similar receptacle on or about the loading dock servicing such building, or if
no loading dock is in existence, shall be screened from the view of all adjoining Lots and streets (using

materials approved by the Architectural Design Committee) and removed at regular intervals. ' No .

garbage, refuse, fubbish or cutting shall be deposited on any street, road or Lot, except as permitted
above. Each Owner, at its expense, shall causé the windows and exterior surfaces of any building on the
Owner’s Lot to be washed or cleaned at regular intervals.

3.8, During any building construction or renovation on a Lot, the Owner of such Lot shall
insure that such construction is carried out in a good and workmanlike manner and is completed in a
timely fashion. Owner’s agents, contractors, and employees shall insure that the construclion site is
maintained in an orderly appearance, trash and debris is contained on-site, building materials are stored in
an orderly manner, and that no debris, soil erosion, or building materials are permitted to leave the Lot or
adversely affect other Lots, Common Areas, public streets or Common Facilities. No unused building
material, junk or rubbish shall be left exposed on any Lot except during actual construction operations.

39.  Landscaping shall not materially obstruct (either through original planting or through
untrimmed growth) the view of the buildings constructed from time to time on any Lot. Al trees shall be
of an ornamental, low-growing type.

3,10. Until such time as a Lot is developed and improved by its Owner, such Owne shall keep
the same planted with grass, mowed and in a clean and sightly condition.

3.11, Lots may not be subdivided in any manner without the prior written consent of the
Association, which may be withheld in its sole option and discretion.

3.12. Without the prior written consent of the Association, no barricades, fences or other
dividers (other than ornamental fences for landscaping) will be constructed at or near the property lines of
a Lot and nothing shall be done to prohibit or discourage the free and uninterrupted flow of pedestrian or
vehicular traffic within a Lot in the areas designated for such purpose by the Owner of such Lot except
for curbing reasonably designed and installed to assist traffic control. Notwithstanding the foregoing,
each Owner will have the right to erect barriers, once each year for a period not exceeding 24 hours, to
avoid the possibility of dedicating such areas for public use or creating prescriptive righls thereon,

-6-




provided no Owner shall close off any Lot which is subject to the easements granted herein to the extent
that either vehicular ingress ot egress and/or access to the availability of any utilities to a benefited Lot
would be cut off. In addition, each Owner will have the right to erect temporary barriers as necessary
during construction of Improvements, provided that such barriers do not prohibit the ingress and egress of
pedestrians and vehicles within a Lot in the areas designated for such purpose by the Owner, unless
reasonable alternate ingress and egress is provided.

3.13. No camper, trailer, auto-drawn or mounted trailer of any kind, mabile home, truck,
aircraft, camper truck or similar chattel shall be maintained or stored on any part of a Lof, provided that
the foregoing shall not apply to Lots 1 or 2 to the extent the same are owned by guests of the hotel
operated on Lot 1. No motor vehicle may be parked or stored outside on any Lot for more than 36 hours,
provided that the foregoing shall not apply to Lots 1 or 2 to the extent such vehicle is owned by a guest of
the hotel operated on Lot 1. No grading or excavating equipment, tractors or semi tractors/railers shall
be stored, parked, kept or maintained on any Lot, and in any yards, driveways or streets. However, this
subsection shall not apply to trucks, tractors or commercial vehicles which are necessary for the
construction of a building during the period of construction. This subsection may be waived by the
Association at its sole option and discretion,

3.14. Except as installed by a Declarant or as subsequently approved by the Architectural
Design Committee, no spotlights, floodlights or other high intensity lighting shall be placed or utilized
upon any Lot or any building which in any manner will allow light to be directed or reflected on the
Common Areas, sny adjoining Lot or any part thereof. All exterior lighting to be installed upon the
Development, including all street lighting, shall conform to the standards set forth in requirements
adopted by the Architectural Design Committee, as authorized in Article 4 hereof. All such exterior
lighting shall also comply ir all respects with the Subdivision Agreement, zoning regulations and any
other applicable ordinances, rules and regulations of the City of LaVista as the same may. be amended
from time to time. Notwithstanding the foregoing, the Declarants acknowledge and agree that the exterior
lighting to be installed on Lots 1 and 2 in connection with the Improvements being constructed and to be
operated on Lot | were previously approved by the Association and the Architectural Committee of
Southport East Landowners® Association, Inc., and such exterior lighting as shown on the attached
Exhibit “D”, which Exhibit is incorporated herein by this reference, is hereby approved.

3.15. Construction of any Improvement shall be completed within one and one-half (1 ¥5) years
from the date of commencement of excavation or construction, of the Improvement, unless otherwise
approved by the Association, No excavation dirt shall be spread across any Lot in such a fashion as to
materially change the grade or contour of any Lot without the prior express written consent of such Lot’s
Owner, to be granted in its sole and absolute discretion. As much as possible during the.construction
process, root zone areas will be barricaded to prevent contractors from compacting the soil by driving
vehicles beneath trees or by piling dirt or other construction material on top of roots. If retaining walls
prove necessary, underground acration systems will be installed to maintain a reasonable. amount of
oxygen to the affected roots. '

3.16. All electrical lines, communication lines, and other utility service lines servicing a Lot or
any improvement thereon shall be buried underground except temporary above-ground service shall be
permitted when necessary, but only during construction of any improvement on a Lot.

3.17. Declarants do hereby reserve unto the Association the right to require the installation of

siltation fences or erosion control devices and measures in such locations, configurations, and designs as
the Association may determine appropriate in its reasonable discretion. -
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3,18. Notwithstanding anything to the contrary contained herein, the Declarants acknowledge
and agree that construction of the Improvements to be constructed on Lot 1 has commienced prior to the
date hereof and the design of those Improveents has already been (and hereby is) approved.

3,19,  After the expiration of one (1) year from the date (i) a certificate of occupancy is issued
by the applicable governmental authority for any Improvement, or (ii) an Improvement has been
completed by an Owner and said Owner has filed a valid notice of completion with respect to such
Improvement, then said Improvement shall, in favor of purchasers and encumbrances in good faith and
for value, be deemed to be in compliance with the provisions of this Declaration unless a notice on non-
completion with respect thereto has been executed by a Declarant or the Association and recorded in the
office of the Register of Deeds of Sarpy County, Nebraska or unless legal proceedings shall have been
instituted to enforce compliance or completion with respect to said Improvement.

3.20. The Architectural Design Committee is hereby authorized und empowered to grant
variances for Improvements within the Development that are prohibited or regulated by this Declaration
and further to grant reasonable requests for relief from the previsions of this Declaration, or any portion
hereof, in order to overcome practical difficulties and to prevent unnecessary hardship in the application
of the provisions contained herein, Notwithstanding the foregoing, the Architectural Design Committee
shall not grant such a variance to any Owner unless:

(a) such Owner has obtained all necessary governmental approvals;

{b) the variances do not materially injure, in the reasonable judgment of the Architectural
Design Committee, any of the Lots or Improvements in the Development; and

(c) the construction of Improvements called for under the request for variance are otherwise
subject to and conform with all applicable laws, ordinances, rules and regulations, including but
not limited to, zoning regulations of amy governmental agency or political entity having
jurisdiction over the Development. o

No variance granted pursuant to the authority granted herein shall constitute & waiver of any
provision of this Declaration as applied to any other person or portion of the Lot, and the grant of a
variance shall not obligate the Architectural Design Committee to grant other variances. In addition to
the variance powers provide herein, the Architectural Dgsign Committee shall be empowered to issue
from time to time reasonable interpretations of the intent of the provisions of this Declaration, but shall be
designed to further the implementation of this Declaration in a manner consistent with its provisions.

ARTICLE 4
jtectural and Landscape ols

4.]. The Association shall maintain an Architectural Design Committee consisting of not less
than three (3) nor more than seven (7) members selected by and as determined from time to time by the
Association. The Association shall have the power to remove any member of the Architectural Design
Committee with or without cause at any time and appoint new members in the event of such removal or a
resignation from the Architectural Design Committee. Persons appointed to the Architectural. Design
Committee must be an Owner or, subject to such requircments as may be adopted by the Association, an
authorized agent or representative of an Owner or Owners.

42.  The Architectural Design Committee shall be authorized to employ architects, engineers,
and other consultants to assist it in performing any of its réview functions described herein. All costs for
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review by the Architectural Design Committee and any consultants employed shall be charged to the
Owner seeking approval. The approval by the Architectural Design Committee, or any other commitee
of the Association, of any plans and/or specifications submitted for approval in accordance with this
Declaration shall not constitute any representation or warranty as to the adequacy, sufficiency, efficiency,
petformance, compliance with laws and regulations, or desirability of such plans and specifications or any
improvements constructed in accordance therewith. The review, approval or disapproval by the
Architectural Design Commitiee of any plans and specifications hereunder shall not impose on the
Architectural Design Committee, the members thereof, or the architects, engineers and other consultants
employed by the Committee, the Association, or the Declarants any liability for any defect or inadequacy
in any improvements constructed in accordance with such plans and specifications or for failure of the
same to comply with any municipal code, regulation or law. Neither the Declarant, the Association, the
Architectural Design Committee, any member of the Architectural Design Committee, any member of the
Association, nor any officer, director, agent or representative thereof, shall be personally liable to any
Owner or other person for any action or inaction taken with respect to any matter submitted for approval
or reconsideration, or for the adoption of any rules, regulations or restrictions or covenants contained in
this Declaration. By accepting a deed for a Lot, each Owner hereby knowingly and expressly waives and
releases any and all causes of action for any matters referenced herein, .

43, Before commencing any work regulated by the Design Regulations and Performance
Standards contained in Article 3, including but not limited to excavation, fill, grading or other alteration
of the topography or drainage of any Lot, or the construction, installation or alteration of any building,
enclosure, landscaping, fence, parking facility, parking garage, sign, light pole, fence, bench or fixture of
any nature or kind, or any other structure or temporary or permanent improvements on or to any Lot or
portion thereof, in each case which is sufficiently material to require the issuance of a building permit
from the City of LaVista, the Owner of such Lot shall first submit site plans, grading and utility plans,
landscaping plans, sign and sign allocation plans, floor plans, and building elevations and materials plans,
as applicable, together with applicable specifications, to the Architectural Design Commitiee for its
written approval. The Architectural Design Committee will have the right to establish procedures for
submission and review of plans and to charge reasonable fees for its review including, buf not limited to,
‘the fees charged by architects and engineers employed by the Architectural Design Committee to review
such plans and specifications. The address for giving notices to the Architectural Design Committee shall
be the place for the submittal of plans and specifications.

. 44.  The Architectural Design Committee will be guided by the standards set forth herein, the
Subdivision Agreement, and such reasonable rules, regulations, restrictions, architectural standards and
design guidelines as are established from time to time pursvant hereto. Except as set forth below, any site
plans, grading and utility plans, landscaping plans, sign and sign allocation plans, floor plans and building

elevations, exterior materials plans, or specifications submitted to the Architectural Design Committee -

shall not be deemed approved unless approval is granted by at least a majority of the members of the
Architectural Design Committee. In the event that the Architectural Design Committee, or its designated
representative, shall fail to approve or disapprove the site plans, grading and utility plans, landscaping
plans, sign and sign allocation plans, floor plans and building elevations, exterior materials plans, or
specifications within thirty (30) days efter such plans and materials have been received by the
Architectural Design Committee, the approval will be deemed to have been given. Disapproval shall be
deemed to have occurred if a majority of the members of the Architectural Design Committee vote
against a plan or proposal. Notice shall be given to the Owner in the event of disapproval.

4.5,  The Architectural Design Committee may delegate its responsibility to review plans and

specifications to one or more of its members or consultants retained by the Architectural Design
Committee. Upon such delegation, the approval or disapproval of plans and specifications by such
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member or consultants shall be deemed to be the approval or disapproval by the Architectural Design
Committee,

4.6.  The Association and/or the Architectural Design Committee may, from time to time,
establish reasonable rules, regulations, restrictions, architectural standards and design guidelines with
respect to the exterior (but not the interior) of any Improvements on the Lots, which it may from time to
time amend, repeal or augment, including, without limitation, regulations in conjunction with the
construction of a building on a Lot, the regulation of all landscaping (including, without limitation,
absolute prohibition of certain types of landscaping, trees and plants) and regulation of all construction,
reconstruction, exterior additions, changes or alterations to or maintenance of any building or
Improvement, including, without limitation, the exterior nature, kind, shape, height, material, color,
surface texture and location thereof, provided that the same shall not require any Owner to alter any
Improvement or landscaping already in existence on a Lot. ;

ARTICLE S
Owner and Association Duties and Obligattons

5.1 Operation, Maintenance and Taxes of Cham Each Owner and Occupant shall operate
and maintain its Lot in good and clean condition and repair, such operation and mamtcnance to include,
but not be limited to, the following:

(2) rémoving all papers, debris, filth and refuse and thoroughly sweeping the area to the
extent necessary to keep the area in a clean and orderly condition;

(b) maintaining all signage in proper working order and appearance;
(c) maintaining all perimeter walls in good condition and state of repair;

(d) maintaining all buildings and other Improvements constructed by Owner and located on
such Owner's Lot

(e) operating, maintaining, repairing, and replacing all sewers and utilities located within the
boundaries of such Lot in sound structural and operating condition (except to the extent that such
operating and maintenance is performed by public authorities or utilities);

3] paying all costs associated with the consumption of utility services which relate to the
Improvements located on such Owner’s Lot, and no other Owner will have any liability with
respect thereto; and

(2 paying or causing to be paid, prior to delinquency, directly to the appropriate taxing
authority, all real property taxes and assessments which are levied against its Lot and that part of
the Common Areas located on its Lot.

Notwithstanding the foregoing, if such maintenance or replacement on any Lot is due to the misuse,
negligence, or exclusive or near-exclusive use of another Lot Owner or its Occupants, the cosls for such
maintenance or replacement shall be specially assessed by the Owner of the affected Lot against such
other Lot and shall be the sole obligation of the Owner of such other Lot.

5.2  Maintenance and Taxes of the Association. Except as provided in section 5.10 below, the
Association shall be responsible for the following in regard only to Lot 3 and the joint drive aisles and
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access points described in Section 5.4 and depicted on Exhibit “B”, and Hotel Owner and Restaurant
Owner shall responsible for the following on Lot 1 and Lot 2 respectively:

() miaintenance, repair and replacement of the surface and subsurface of any sidewalks,
parking areas, drives, roadways, and other vehicular ingress, egress and access portions of the
Development so as to maintain level, smooth and evenly surfaced parking and vehicular traffic
areas, incliding such painting and repainting as may be required to maintain the parking areas,
with the type of materials originally installed or used thereon or such substitutes as will jo all
material respects be equal or superior to such materials in quality, appearance, use and durability;

(b) removal of ice, snow, refuse, filth and any hazards to persons using paved aress, and
washing or thoroughly sweeping paved areas as required to keep such areas in a clean and orderly
condition; '

©) placing, keeping in repair and replacing any necessary of appropriate parking area
entrance, exit and directional signs, markers, lines and lights as may be reasonably required from
time fo time; :

((5)) repairing and replacing when necessary such artificial lighting facilities as shall be
reasonably required;

(e) maintenance and care of all grass, shrubs and landscaping, including, but no limited to,
the fertilizing, weeding, watering, mowing and trimming thereof and the making of such
replacements of shrubs, trees and other Jandscaping as is necessary to maintain the same in first-
class condition; ’

| (63 maintenance of all general Development signage (but not including signage dedicated to
a specific Lot, Owner or Occupant) in proper working order and appearance;

5.3 Maintenance Standards. The standard of care applicable to repairs and maintenance
required under this Declaration shall be that of a first class retail, commercial, and office development.

5.4 Certain Joint Drive Aisles.

(a) Notwithstanding anything to the contrary set forth in this Declaration, Hotel Owner and
Restaurant Owner shall be responsible for construction of the joint drive aisles and access points
located within the Development and depicted on Exhibit “E” attached hereto. Hotel Owner,
Restaurant Owner, Hoich and McDermott shall share in the costs of constructing such joint drive
aisles and access points on a proportionate basis as determined by the square footage of Lots 1, 2
and 3. Such amounts shall include all costs of construction, including, without limitation, all
engineering costs, costs of all permits and approvals and any attorneys' fees incurred in
connection therewith. As additional drive aisles or access points are established, the owners of
the abuting Lots shall pay the construction costs unless the costs are paid pursuant to
independent agreement between the Lot Owner(s).

(b) Periodically, but no more frequently than monthly, Hotel Owner and Restaurant Owner
shall provide the other abutting Lot owners with invoices covering work performed by Hotel
Owner and Restaurant Owner in accordance with this Section 5.4, including with such invoice a
calculation of the total expenditures and a calculation of the proportionate share of the
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expenditures of each Lot owner. Within thirty (30) days after receipt of such invoice, the Lot

owners shall pay their proportionate share to Hotel Owner and Restaurant Owner. Any amounts
not paid by a Lot owner by such due date shall bear interest as set forth in Section 5.7.

5.5 Indemnification/Insurance.

(2) Indemnification. Each Owner and/or Occupant shall indemnify and hold the Association
and all other Owners and/or Occupants harmless from any and all liability, damage, expense,
causes of action, suits, claims, or judgments arising from personal injury, death, or property
damage and occurring on or from its own Lot, except if caused by the act of negligence of
another Owner and/or Occupant of another Lot or any of their employees, ageats, contractors,
guests or invitees.

(b) Insurance.

(i) Each Owner shall maintain commercial general liability insurance written on an
“occurrences” basis with a minimum combined single limit of One Million Dollars
($1,000,000) with coverage for owned and non-owned motor vehicles and contractual
liability coverage and with a reasonable deductible amount as determined by the Owner.
All policies of insurance required by the terms of this Declaration shall contain an
endorsement or agreement by the insurer that any loss shall be payable in accordance
with the terms of such policy notwithstanding any act or negligence of the insured which
might otherwise result in forfeiture of said insurance and the further agreement of the
insurer waiving all rights of subrogation, setoff, counterclaim or deductions against the
insured. The policies of insurance must each name the other Owners as additional
insureds. Such insurance coverage may be included in blanket insurance policies. The
issuer of such certificates shall commit to give all insured parties thirty (30) days’ prior
notice before cancellation of the policies or reduction in coverage, except in case of
nonpayment of premiums, in which case the insurer(s) shall commit to give the insured
parties ten (10) days® prior notice before cancellation or reduction in coverage. The
Association may request from time to time that the insurance amounts be mutually
increased to reflect commercially reasonable amounts in Sarpy County, Nebraska, Each
Owner shall provide the Association with certificate of such insurance from time to time
upon written request to evidence that such insurance (or any increased amount
determined by the Association) is in force, Such insurance may be written by additional
premises endorsement on any master policy of insurance which may cover other property
in addition to the Lots covered by this Declaration. Such insurance shall provide that the
same may not be cancelled without thirty (30) days prior written nofice to the
Association, '

(i) At all times during the term of this Declaration, each Owner shall keep
Improvements on its Lot insured against loss or damage by fire and other perils and
events as may be insured against under the “all-risk” policy broad form of Uniform
Extended Coverage Clause in effect from time to time in the State of Nebraska, with such
insurance to be for the full replacement value of the insured Improvements. '

5.6 Obligation To Rebuild or Restore. In the event that any Improvement on a Lot shall be

damaged or destroyed (whether partially or totally) by fire, the elements or any other casualty, the Owner
of such building shall, at its election and at its sole expense, and with all due diligence, either (1) repair,
restore and rebuild such Improvement(s); or (ii) tear down and remove alf parts of damaged and destroyed
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Improvement(s) then remaining and the debris resulting therefrom and otherwise clean and restore the Lot
affected by such damage to a level and clean condition. The Owner of such damaged or destroyed
building shall have the right to make reasonable alterations as part of the reconstruction. Any rebuilding
ot restoration shall comply with this Declaration.

5.7 Enforcement_and Remedies. In addition to all other remedies available at law or in
equity, if any Owner defaults in any of its obligations or covenants hereunder, the Association shall have
the right, but not the obligation, to enforce this Declaration by entering any Lot upon which a violation of
such rules and regulations or the restrictions set forth in this Declaration exists and may summarily
correct, abate, or remave such violation, or perform such defaulting Owner’s obligations hereunder, at the
expense of the Owner of such Lot, if such Owner does not correct such violation within fifteen (15) days
after the Association sends notice to such Owner specifying the nature of such violation (er, if such
violation cannot be corrected within such 15-day period, if such Owner does not commence to correct
such violation within such 15-day period or does not diligently pursue such correction thereafter), unless -
Owner shall have objected in writing to the Association’s notice of default. Any such entry and
abatement, correction or removal shall not be deemed a trespass. Unless properly protested by the
Owner, and determined by the Association to be a bona fide objection by the Owner, all costs and
expenses incurred by the Association in performing such obligations, plus a service charge of 20% of the
cost of the same and reasonable attorneys’ fees and interest at the rate of 12% per annum thereon until
paid, shall be a personal obligation of the Owner of such Lot and shall also be a charge and continuing
lien upon such Owner's Lot or Lots. Any lien filed by the Association shall be subject to foreclosure
action by the Association in its sole discretion. ’

58 Eminent Domain.

(a) Owner’s Right to Award. Nothing herein shall be construed to give an Owner of any Lot
in the Development any interest in any award or payment made to any other Owner in connection
with any exercise of eminent domain or transfer in lieu thereof affecting another Lot or granting
the public or any government any rights in such Lot. In the event of any exercise of eminent
domain or transfer in lieu thereof of any part of the Common Areas, the award attributable to the
land and improvement of such portion of the Common Areas shall be payable only to the Owner
thereof. .

) Tenant’s Claim. Nothing in this Article shall prevent a tenant from making a claim
against an Owner pursuant to the provisions of any lease between such tenant and such Owner for
all or a portion of any such award or payment.

() Restoration of Common Areas. The Owner of any portion of the Common Areas so
condemned shall promptly repair and restore the remaining portion of the Common Areas within
its respective Lot as nearly as practicable to the condition of the same immediately prior to such
condemnation or transfer and without contribution from any other Owner.

59 Fire Protection. Any Improvements constructed on any Lot shall be constructed and
operated in such a manner which will preserve the sprinklered insurance rate on the other Improvements
in the Development. '

5.10  Hotel Owner and Restaurant Owner Maintenance Duties, Hotel Owner and Restavrant
Owner shall be solely responsible for the performance of the duties set forth in Section 5.2 above in
regard to Lots 1 and 2 respectively. Hotel Owner and Restaurant Owner shall enter into a separate written
agreement regarding the performance and payment of the maintenance duties of each. If no written
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maintenance agresment is of public record between Lot 1 and Lot 2 upon the sale or other fransfer of fee
title ownership to Lot 1 or Lot 2, then the duties set forth in Section 5.2 shall be assumed by the
Association in regard to the subject Lot, and the then current owner(s) of Lot 1 and Lot 2 as applicable
shall become liable for the payment of Asscdciation dues as set forth in this Declaration with respect
thereto. Notwithstanding the foregoing, Hotel Owner, Restaurant Owner and their successors and assigns
shall be responsible for a proportionate share of the costs of snow removal and maintenance of the joint
drives and access points and for a proportionate share of the maintenance of the entrance area
- landscaping, monument markers and directional signage benefiting the Development as a whole.

- ARTICLE 6
Grant of Easements
6.1 Essements. Declarants and Owners hereby grant and create the following described

perpetual easements, the benefits of which shall be appurtenant to and run with title to the Lot(s)
benefited thereby and the burdens of which shall run with title as an encumbrance against the Lot(s)
burdened thereby: '

(a) Pedestrian Access. A nonexclusive easement appurtenant to every Lot for pedestrian
passage, ingress and egress, over and across all sidewalks, paths and bridges, parking areas,
private roadways, and those Common Areas located on any Lot that are designated from time to
time by the Association for the use and enjoyment of pedestrians, including all Permittees, in the
manner and at the times prescribed by the reasonable rules and regulations of the Association.

This easement shall also be for the purpose of providing pedestrian ingress to and egress from -

each Lot to other portions of the Development. Notwithstanding the foregoing, the Association
shall have the right at all times to designate, construct, install and maintain sufficient Common
Area improvements available for the use by pedestrisns and Permittees under the foregoing
easement lo provide pedestrian access twenty-four (24) hours per day between each building, all
other buildings constructed in the Development from time to time, and between each building and
8 public right of way. The costs of such’ improvements shall be shared by the Lot Owners
reasonably benefiting from such improvements, but excluding the Owners of Lots 1 and 2 as long
as those Lots are self-maintaining under Section 5.10.

(b Vehicular Access. A nonexclusive easement over and across those Common Areas
located on any Lot that are designated from time to time by the Association as roadways, drives,
parking areas, or otherwise for use by motor vehicles, This easement shall be appurtenant to
every Lot, shall be for the benefit of every Owner and Occupant, and shall be for the purpose of
providing vehicular access over and across those Common Areas located on any Lot designated
by the Association from time to time for such purpose and in the manner and at the times
prescribed by the reasonable rules and regulations of the Association. Notwithstanding the
foregoing, the Association shall have the right at all times to designate sufficient Common Area
improvements available for use under the foregoing easement to provide twenty-four (24) hour
per day vehicular ingress to and egress from the Development. Declarants and Owners
acknowledge that the joint drive aisles and street access points depicted on the attached Exhibit

_ “E” shall be Common Areas designated as roadways and drives for purposes of this Declaration,
Notwithstinding anything to the contrary set forth above, no portion of Lot 1 or Lot 2 shall be
considered to be Common Areas for purposes of the vehicular access easement granted herein,
except any portion of Lot | or Lot 2 as are part of the joint drives and access points depicted on
Exhibit “E” and described in Section 5.4, '

(c) Parking. A nonexclusive easement for access to and use of all parking spaces on Lot 3
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(excluding, for purposes of this Section 6.1(c), Lots 1 and 2), whether or not such areas are
identified specifically as a Common Area. Parking on Lot 3 shall be restricted to non-commercial
vehicles, except in those areas specifically designated for loading, unloading, and deliveries. This
easement is for temporary parking only by Permittces. Any vehicle occupying space for more
than thirty-six (36) hours may be towed and impounded at the vehicle owner’s expense

(d) Utilities. A nonexclusive easement over, upon and across the Common Areas for the
installation, use, testing, connection to, operation, maintenance, repair, replacement and removal
of: water lines and systems; telephone lines and systems; gas lines and systems; sanitary sewer
lines and systems; storm sewers, drainage lines and systems; electrical lines and systems; and
other utility lines or systems developed to serve one or more of the Lots; provided, however, that
all pipes, wires, lines, conduits, mains, sewers, systems and related equipment will be installed
undergrovnd or otherwise enclosed and will be instailed, operated and maintained in & manner
which will not unreasonably interfere with the use of any other Lot or Improvements. The
location of any such utility facilities shall be subject to the reasonable approval of the Owner of
the burdened Lot, shall be located within or immediately adjacent to public utility easements or
Lot lines, and when approved by such Owner, shall be evidenced by a recorded instrument legally
describing and depicting the location of such easements. The Owner of each Lot shall cooperate
in the granting of appropriate and proper easements for the installation, repair and replacement of
storm drains, sewers, utilities and other proper services necessary for the orderly development
and operation of the Development. If an Owner, in the course of installing, using, testing,
- connecting to, operating, maintaining, repairing, replacing, or removing utility facilities on a-Lot
other than the Lot owned by the Owner, damages pavement, landscaping, or other Improvements
on that Lot, such Owner shall promptly repair, at its sole cost and expense, all such damage and
restore such Lot substantially to its prior condition. No Owner shall have the right to tie into
utility facilities installed specifically to serve another Lot without the prior written consent of the
Owner of the other Lot

(e) Temporary Encroachment for Construction. Nonexclusive temporary easements to use
and encroach over and across so much of the Common Areas as may be reasonably necessary at
any time and from time to time for the purpose of constructing, repairing, replacing, or
maintaining any Improvements on any Lot or Common Area. Any Owner or Occupant taking
advantage of the construction easement granted herein shall pay all costs associated with such
use, including without limitation, restoration of the utilized portion of the Common Areas to the
condition in which it existed immediately prior to such exercise, and shall indemnify and hold
Declarants, the Association and all other Owners and Occupants harmless from all Josses, costs
and expenses in connection with the use of such easement.

H Fire and Emergency and Access. Nonexclusive easements for the purpose of fire
protection and emergency access, ingress and egress over, across, on and through the Commeon
Areas and Common Facilities (as defined below) on each Lot, and for pedestrian and vehicular
access related to the same, provided that vehicular use shall be limited to paved surfaces to the
greatest extent possible. S :

(g) Surface Water Drainage. Nonexclusive casements over, -across and under the Common
Areas for the flow of a reasonable volume of surface water to the nearest storm sewer or surface
water inlet, drainage catch basins, or waterway; provided all surface water drainage from any Lot
shall be consistent with an overall surface water drainage plan for the Development and shall be
in accordance with all applicable laws, codes, and regulations of governmental authorities
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(h) Self Help Easements. Nonexclusive rights of entry and easements in favor of the
Association over, across and under each Lot in the Development for all purposes reasonably
necessary to enable the Association to perform any of the provisions of this Declaration which a
defaulting Owner has failed to perform, pursuant to Section 5.5 of this Declaration.

(i) Use of Easements, Subject to the reasonable rules and regulations established by the
Association for the use of each Lot, the use of all easements created by this Declaration will, in
each instance, be nonexclusive and for the use and benefit of all Permittees and the Association.

(k)  Impositions Prohibited. Nothing in this Declaration shall be interpreted to permit, nor
shall the Owner of any Lot impose, any charge or cost for the use of any of the Common Areas,
except to the extent such Owner may legally include such charges in a lease agreement with a
tenant relating to such Owner's Lot.

6.2 Nature of Easements and Rights Granted.

(a) Easements Appurtenant. Each and all of the easements and rights granted or created
herein are appurtenances to the Lots and none of the easements and rights may be transferred,
assigned or encumbered except as an appurtenance to such Lots.

(b) Nature and Effect. Each and all of the easements, covenants, restrictions and provisions
contained in this Declaration: :

(M Are made for the direct, mutual and reciprocal benefit of the Declarants, the
Association, the Owners, Occupants and Permittees of the Lots;

(i) Create mutual equitable servitudes upon each Lot in favor of the other Lots;
(iii)  Constitute covenants running with the land; and

(iv)  Shall bind every person or entity having any fee, leasehold or other interest in
any portion of the Development at any time or from time to time to the extent
that such portion is affected or bound by the easement, covenant, restriction, or
provision in question, or to the extent that such easement, covenant, restriction or
provision is to be performed on such portion.

() Transfer of Title. The acceptance of any transfer or conveyance of title from a Declarant,
any Owner or Occupant or their respective heirs, representatives, successors or assigns of all or
any part of its interest in its Lot, or ground lease, or in any portion thereof, shall be deemed to:

(i) Require the prospective grantee to agree not o use or occupy, or permit any other
party to use or occupy, its Lot or Improvements in any manner which would
constitute a violation or breach of any of the easements, covenants or restrictions
contained herein; and

(ii) Require any prospective ground lease assignee to assume and agree to perform
each and all of the obligations of the conveying party under this Declaration with
respect to the Lot, Improvements or interest to be conveyed.

ARTICLE 7
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Amendments, Duration and Termination

7.1 Amendment. Modification. This Declaration may be amended by the Association upon
approval by not less than sixty-six percent of the vote of the Members. No amendment shall materially
alter the rights, benefits or duties of any other Owner or Occupant in control of a Lot af that time
(including, in the case of Lot 1, the use restriction set forth in Section 2.8), or any mortgagee or
beneficiary of a deed of trust, without the prior written consent of such party. All such amendments or
waivers must be in writing and recorded in the Register of Deeds of Sarpy County, Nebraska, as a
modification to this Declaration, If required by the City of LaVista in accordance with the Subdivision
Agreement, this Declaration may not be modified, terminated, or amended in any manner without the
prior approval of the City of LaVista so as to ensure the continued access to and maintenance of the
improvements located on the property within the Development. :

7.2 Termination. ‘The Declaration herein shall not be terminated except with the written
acknowledgment and consent of the Owners of not Jess than sixty-six percent of the land area covered by
this Declaration, and such termination shall be effective when duly recorded in the office of the Register
of Deeds of Sarpy County, Nebraska. , . '

7.3 Duration. Unless otherwise canceled or terminated, this Declaration and all of the
easements, covenants, restrictions, rights, and obligations hereof shall automatically terminate and be of
no further force and effect after ninety-nine (99) years from the date hereof or such earlier date as may be
required in order that this Declaration shall not be invalidated or be subject to irivalidation by reason of a

limitation imposed by law on the duration hereof.

ARTICLE 8
Miscellaneous

8.1 Effective Covenants. Each grantee of the Declarants, their successors and assigns, by the
acceptance of a deed of conveyance, accepts the same subject to all easements, covenants and restrictions
granted or reserved by this Declaration or to which this Declaration is subject, and all rights, benefits and
privileges of every character hereby granted, created, reserved or declared and all impositions and
obligations hereby imposed shall be deemed and taken to be covenants running with the land and shali
bind any Owner or Occupant having at any time apy interest on any Lot, and shall inure to the benefit of

such Owners or Occupants in like manner as though the provisions, terms and restrictions of this

Declaration were received and stipulated at length in each and every deed of conveyance.

8.2 Waiver. No easement, covenant or restriction of this Declaration shall be deemed to have
been abrogated or waived by reason on any failure to enforce the same at any time, irrespective of the
number of violations or breaches which may occur.

83 Dedication. Nothing contained in this Declaration shall be deemed to create a gift of all
or any portion of the Development to the general public or as a dedication for public use or public
purpose, it being the intention of each Owner that this Declaration shall be for the exclusive benefit of the
Development, or any portion thereof, the Owner and its mortgagees; provided, however, that dedication
shall be made by an Owner for any public rights of way, utilities or other public improvements reasonably
deemed necessary by the City of LaVista to serve the Lots as contemplated by the Subdivision
Agresment.

8.4 Savings Clause. If any easement, covenant or restriciion or any other provision of this
Declaration or the application thereof to amy person or circumstance shall be invalid, illegal, or
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unenforceable to any extent, the remainder of this Declaration and the application thereof shall not be
affected and shall be enforceable to the fullest extent permitted by law.

8.5 . Successors and Assipns. Each and all of the easements, covenants or restrictions
contained in’this Declaration shall be binding upon and inure to the benefit of the Declarants, the
Association, the Owners and Occupants, and, to the extent permitted by this Declaration and by
applicable law, their respective heirs, legal representatives, successors, and assigns.

_ 8.6 Headings. The headings in this Agreement are inserted for convenience only and are in
no way intended to describe, interpret, define, or limit the scope, extent, or intent of this Agreement or
any provision thereof.

8.7 Governing Law. This Agreement shall be construed and enforced in accordance with
the laws of the Stats of Nebraska.

8.8 ' Notice. All notices and demands to be given by one party to another party under this
Declaration shall be given in writing to the following:

If to Declarants: John C. Hoich
4428 South 180" Street
Omaha, Nebraska 68135

Joe McDermott Associates, Inc.
9816 F Street
Omaha, NE 68127

Lavista Lodging Investors, LLC
¢/o The North Central Group

" 1600 Aspen Commons, Suite 200
P.O. Box 620994
Middleton, WI 53562

Des Moines Lodging Investments 111, LLC
¢/o The North Central Group

1600 Aspen Commons, Suite 200

P.O. Box 620994

Middieton, WI 53562

Simmonds Properties, LTD,
11404 West Dodge Road — Suite 650
Omaha, NE 68114

With Copies to: Jerry M. Slusky Esq.
Slusky Law, LLC :
17445 Arbor Street, Suite 300
Omaha, Nebraska 68130

The North Central Group
Attention: Legal Counsel
1600 Aspen Commons, Suite 200
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P.O. Box 620994
Middleton, WI 53562

James Cavanagh, Esq.

Lieben Whitted Houghton Slowiaczek & Cavanagh, PC LLO
100 Scoular Building

2027 Dodge Street

Omaha, NE 68102

If to Owner/Occupant: To the party at the street address of the Lot owned or occupied.

All notices and demands shall be delivered by United States mail, postage prepaid, certified or rcgistered
with return receipt requested; or by hand delivery; or by natnonal]y recognized ovemlght courier service
which provides evidence of delivery. Notices shall be considered to have been given upon the earlier to
oceur of actual receipt or two business days after posting in the United States mail, or one business day
after deliver to a nationally recognized courier for overnight delivery. Notice sent by certified mail which
is refused shall be effective upon attempted delivery. Any change of address shall be sent in- accordance
with this section, and shall not be effective until ten (10) days after receipt as provided herein.

89  Authority of the City of La Vista. No provision within this Declaration shall be
interpreted, construed or have the effect of abolishing, suspending, abating or diminishing City of La
Vista’s ability to, at its sole option, exercise its rights and authority to invoke and exercise its right of
entry and full access to the property within the Development and exercise the other rights herein reserved
to the City under Section 12(f) of the Subdivision Agreement, o

ARTICLE 9
Owner’s Agsociation

9.1  The Association. Hoich has caused the organization of Southport Parkway SPE Owners
Association, Inc., a Nebraska non-profit corporation (the “Association”), which shall administer, insure,
operate, manage, control, maintain, repair, rebuild and restore the Development in accordance with this
Declaration, and perform the other duties of the Association set forth herein. The Association shall have
the authority to provide special services affecting portions of the Common Areas consistent with the
overall character and use of the Development, or to grant licenses or concessions for the provision of such
services, and to charge reasonable fees for such services, licenses or concessions. Any amounts received
by the Association from fees, licenses, concessions and other sources shall be held and used by the
Association for the benefit of the Owners pursuant to such rules, resolutions or regulations as the
Association may adopt. Provided that any of the following are consistent with restrictions and provisions
of the Articles of Incorporation and the Bylaws of the Association, the Association shall have the right to
charge annual dues, assess fees and penalties, impose liens for delinquent payments, and take any and all
such other actions as may be reasonably appropriate to protect the overall quality of the Deve.lopment and
the interests of the Owners and Occupants.

9.2 By the Declarants. In regard to Lot 3 only, Hoich and McDermott shall be solely

responsible, at its expense, for the initial construction and installation of certain Improvements on certain
portions of the Development which may include, but are not necessarily limited to, a water feature,
signage, landscaping, sprinkler systems, private roadways, lighting poles, berms, fixtures, and sculptures
and landscaping in the medians. The Association may, upon approval of the majority vote of the Owners,
determine to make additional Improvements and to assess such costs to the Members. After the initial
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construction and installation, Declarants shall have no continuing liability or obligation for any repair,
maintenance, operating, insuring, replacement or restoration of any of the foregoing Common Area
Improvements, all of which shall be the continuing obligation and liability of the Association in
accordance with the provisions of Section 5.2 of this Declaration. Hotel Owner and Restaurant Owner
shall be solely responsible for the installation and construction of any similar improvements on Lots 1 and
2, and shall maintain those improvements in accordance with Sections 5.2 and 5.10 above.

93 Membership and Purpose. Each Lot Owner shall be a member of the Association (a
“Member”). The Association has as its purpose the maintenance of the Common Facilities (zs defined
herein) and the health, safety, recreation, welfare and enjoyment of the Owners and Occupants of the
Lots, including, but not limited to:

(a) The acquisition, construction, landscaping, improvement, equipment, maintenance,
operation, repair, upkeep and replacement of Common Facilities for the general use, benefit and

* enjoyment of the Association Members. Common Facilities may include, but are not limited to,
recreationa] facilities, dedicated and nondedicated roads, paths, ways and green areas, water
features, and signs and entrances for Southport East, all to the extent the same are Common Areas
hereunder (collectively the “Common Facilities”). Common Facilities may be situated on
property owned or leased by the Association or its Members, on public property, or on private
property subject to an easement in favor of the Association.

(b) The promulgation, enactment, amendment and enforcement of rules and regulations
relating to the use and enjoyment of any Common Facilities, provided always that such rules are
uniformly applicable to all Members.

(c) The exercise, promotion, enhancement and protection of the privileges and interests of
the Owners and Occupants of the Development, and the protection and maintenance of the
character of the Development.

(d) All promotional and advertising activities, special events, celebrations, dedications, and
other opportunities of the Development as a whole.

(e) All of the duties, obligations and rights of the Association shall be subject to the
maintenance standards and the other duties, obligations and rights contained in this Declaration
and the Bylaws of the Association (the “Bylaws"”).

The Association shall not be responsible for the initial jnstallation of roads or other improvements that are
the obligation of one or more Lot Owners, nor shall the costs of those Lot Owner obligations be assessed
against the other Owners. :

94 Membership apd Voting. Each Owner shall be a Member of this Association.
Membership shalt be appurtenant to ownership of any Lot, and may not be separated from ownership of
each Lot.

Each Member, whetber one or more persons and entities, shall have a proportionate number of
votes based upon the acreage (rounded to the nearest thousandth) of such Owner’s Lot or Lots, as set
forth on the attached Exhibit “F”, on each matter properly coming for,a vote before the Mefmbers of the
Association. In the event a Member is more than sixty (60) days delinquent in the payment of any dues or
other amount owed to the Association, such Member’s voting rights shall be suspended until all amounts

" due are paid in full, '
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9.5  Association Board. The Declarants select John L. Hoich to serve as the initial director of
the Association Board of Directors until such time as fifty percent (50%) or more of the votes described in
Exhibit “F” are controlled by owners other than John L. Hoich and Joe McDermott Associates, Inc. At

that time, three Directors of the Corporation shall be elected at the annual meeting of the Members of the

Corporation, and thereafter the Directors shall be elected annually at the annual meeting of the Members.

9.6 Purposes and Responsibilities. The Association shall have the powers conferred upon
non-profit corporations by the Nebraska Nonprofit Corporations Act and all powers and duties necessary
and appropriate to accomplish the purposes and administer the affairs of the Association, as provided in
this Declaration and the Bylaws. The powers and dutics to be exercised by the Board, or by on¢ or more
Directors or Members upon authorization of the Board or Members, as may be required, shall include, but
shall not be limited to, the following: -

(a) - The acquisition, development, maintenance, repair, replacement, operstion and
administration of Common Facilities, and the enforcement of the rules and regulations relating to
the Common Facilities, as provided in this Declaration..

(b) The fixing, levying, collecting, abatement, and enforcement of .all charges, dues, or
assessments made pursuant to the terms of this Declaration.

(c) The expenditure, commitment and payment of ‘Association funds to accomplish the
purposes of the Association including, but not limited to, payment and purchase of insurance
covering any Common Facilities against property damage and casualty, and purchase of liability
insurance coverages for the Association, the Board of Directors (“Board”) of the Association, if
any, and the Members,

(d) " The exercise of all of the powers and privileges, and the performance of all of the duties
and obligations of the Association as set forth in this Declaration, as the same may be amended
from time to time,

(e) The acquisition by purchase or otherwise, holding, or disposition of any right, title or
interest in real or personal property, wherever located, in connection with the affairs of the
Association. |

) The deposit, investment and reinvestment of Association funds in bank accounts,
seciirities, money market funds or accounts, mutual funds, pooled funds, certificates of deposit or
the like.

(2) . The employment of professionals and consultants to advise and assist the Board of the
Association in the performance of their duties and responsibilities for the Association.

(h) - General administration and management of the Association, execution of such
documents, and performance of such acts as may be necessary or appropriate to accomplish such
administration, management, or purposes of the Association.

9.7 Common Fees and Expenses. Each Lot shall be subject to an assessment for, and each
Owner shall be obligated to pay its pro rata share of all expenses incurred by the Association in
administrating, operating, managing, maintaining, repairing, rebuilding, replacing, restoring and insuring
the Common Facilities as provided herein (including a service charge of no more than 10% of said
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expenses) ("Common Facilities Charge"). In calculating each Lot’s pro rata share, any Lot that maintains
the Common Facilities on its own Lot (rather than having the Association maintain such Common
Facilities) shall not be subject to any Common Facilities Charge related to the maintenance of Common
Facilities on other Lots by the Association. Each Lot Owner’s proportionate share of Comrmon Facilities
Charge for each calendar year (or portion thercof) shall be reasonably estimated in advance by the
Association, and such estimate shall be paid in equal monthly installments on or before the first day of
each calendar month. The Association shall make an annual accounting of the expenses to each Owner.
Each Owner shall pay to the Association, within thirty (30) days after demand from the Association, the
amount, if any, by which the Owner’s proportionate share of the actual expenses reflected on such annual
accounting exceeded the Owner's proportionate share of the estimated expenses. Any excess amounts
paid during a calendar year shall be credited towards the amounts payable in the following year. After all
Lots are sold by the Declarants or if held by a Declarant when developed by such Declarant, the
proportionate share of the total Common Facilities' expenses to be borne by each Owner for any year shall
be that percentage equal to the ratio such Qwner’s Lot or Lots represents in relation to the Jand area of the
Development, as adjusted from time to time.

Prior to the sale or development of all Lots, the pro rata share of fees and expenses shall be the
percentage determined by taking the land area of an Owner's Lot or Lots divided by the total land area of
all Lots within the Development which have been sold or upon which Improvements have been
substantially completed.

9.8 Accounting. The Owner of a Lot may, upon not less than twenty (20) days prior written
notice to the Association, inspect the Association's records for all Common Facilities' maintepance and
insurance expenses incurred during the preceding calendar year at the Association's offices or at such
other location reasonably designated by the Association at any time during reasonable business hours
within two (2) years afier the end of said calendar year. The Association's expenses for any calendar year
shall be deemed correct if no Owner of a Lot gives the Association written notice of any such
overpayment or underpayment within the two (2) year period provided.

2.9 Abatement of Assessments. Notwithstanding any other provision of this Declaration, the
Board may temporarily abate all or part of the Common Facilities Charge due in respect to any Lot when
the abatement is requested due to extenuating circumstances (such as a fire or other casualty, but
excluding the initial construction period) and in the reasonable judgment of the Board it is in the best
interest of the Association or the Development, Any abatement granted shall be temporary, and shall not
exceed six (6) months in length. In such event, the denominator set forth in Section 9.7 above shall be
reduced by the land area of the Lot for which Common Facilities Charges are abated, and the Common
Facilities Charge to be borne by all other Lots in the Development shall be increased during the period of
such abaternent. Abatement shall only be permitted for improved Lots, including Lots with
improvements under construction, but excluding Lots improved only with infrastructure.

9.10  Liens. The Common Facilitics Charge (together with interest thereon as provided
below), costs and reasonable attorneys’ fees shall be the personal obligation of each Member at the time
when the Common Facilities Charge first becomes due and payable. The Common Facilities Charge,
(together with interest thereon as provided below), costs and reasonable attorneys’ fees, shall also be a
charge and continuing lien upon the Lot against which the Common Facilities Charge are charged, The
personal obligation for delinquent Common Facilities Charges shall not pass to the successor in title to
the Member at the time the Common Facilities Charges become delinquent unless such Common
Facilities Charge are expressly assumed by the successors, but all successors shall take title to a Lot
subject to the lien for such Common Facilities Charges, and shall be bound to inquire of the Association
as to the amount of any unpaid Common Facilities Charge which shall be paid either by the transferring
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Owner or the successor in interest to the Owner at the time that title to the Lot transfers. After the sale of
any Lot within the Development, the selling Owner or Owners shall not be personally liable for any
Assessment Jevied on ifs Lot after the date of such transfer of ownership and written notice of such
transfer is delivered to the Association. However, except with respect to a transfer of a Lot pursnant to
foreclosure proceedings, the transferred Lot shall remain subject to the lien securing payment of all
Assessments, including Assessments levied prior to the date of transfer. The selling Owner(s) shall also
remain personally responsible for all Assessments and charges levied on his Lot prior to any such
transfer. Upon the transfer of ownership of any Lot or Lot (excluding the initial sale by Declarant), the
Board, in its discretion, may charge a reasonable transfer assessment to cover administrative costs
associated with said transfer or ownership

9.11  Assessments and Extraordinary Costs. In addition to the Common Facilities Charge, the
Board may levy an assessment or assessments for the purpose of defraying, in whole or in pari, the costs
of any acquisition, construction, reconstruction, repair, painting, maintenance, improvement, or
replacement of any of the Common Facilities, including fixtures and personal property related thereto,
and related facilities but excluding the initial installation of roads or other improvements that are the
obligation of a Lot Owner (*Assessments”). The aggregate assessments in a calendar year shall be
determined annually by the Board and shall be allocated among the Lots on a pro rata basis equal to the
ratio of such Owner’s Lot or Lots in relation to the total land area of the Development, except the extent
that any Assessment shall be determined to be a special obligation of a specific Lot or Owner, in which
case the Assessment shall not be proportionately distributed but shall be specially assessed against the Lot
and shall be due and payable immediately upon notice to the Owner, and except further that in calculating
each Lot’s pro rata share, any Lot that maintains the Common Facilities on its own Lot (tather than
having the Association maintain such Common Facilities) shall not be subject to any Assessments related
to the maintenance of Common Facilities on other Lots by the Association under this Section 9.11.

_ 9.12  Excess Common Facilities Charge. With the approval of sixty-six percent (66%) of the
vote of the Members, the Board may establish dues and/or assessments in excess of the maximums
established in the Bylaws of the Association. -

9.13  Uniform Rate of Assessment. Assessments and dues shall be fixed at a uniform rate as.
to all Lots, but dues may be abated as to individual Lots, as provided in Section 9.9 herein,

9,14  Estoppel Certificate. The Association shall, upon less than twenty (20) days prior written
request and for a reasonable charge to be established from time to time by the Association, execute,
acknowledge and deliver to the party making such request a written statement certifying whether or not,
to the knowledge of the Association with no duty to investigate or make further inquiry, a particular
Owner is in default as to its Lot under the provisions of this Declaration, and further stating the dates to
which installments of Common Facilities Charges and Assessments have been paid as to such Lot, the
amount of any delinquent sums, and the due date and amount of the next succeeding Common Facilities
Charge, Assessment or instaliment thereof. Any such certificate may be relied on by a prospective
purchaser of the Lot or a mortgage, but reliance on such certificate shall not extend to any defanlt (except

one involving the payment of Assessments) of which the signer had no actual knowledge.

9.15  Effect of Nonpayment of Assessments-Remedies of the Association. Any installment of
Common Facilities Charge or Assessments which are not paid when due shall be delinquent. Delinquent
Common Facilitics Charges and Assessments shall bear interest from the due date at the rate of 1.5% per
month, The Association may bring an action at law against any Member personally obligated to pay the
same, or foreclose the lien against the Lot or Lots, and pursue any other legal or equitable remedy. The
Association shall be entitled to recover as part of the action, and shall be indemuified against the interest,
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_ costs and reasonable attorneys’ fees incurred by the Association with respect to such action, No Member
may waive or otherwise escape liability for the charge and lien provided for herein by nonuse of the
Common Facilities or abandonment of its Lot. The mortgagee of any Lot shall have the right to cure any
delinquency of a Member by payment of all sums due, together with interest, costs and fees. The

"Association shall assign fo such mortgagee all of its rights with respect to such lien and right of
foreclosure and such mortgagee may thereupon be subrogated to any rights of the Association.

9.16 Spbordination of the Lien to Mortgagee. The lien of any Common Facilities Charge or
Assessment provided for herein shall be subordinate to the lien of any mortgage, contract or deed of trust

given as collateral for the purchase of a Lot or construction of improvements thereon, Sale or transfer of
any Lot shall not affect or terminate the Common Facilities Charge or Assessment lien.

9.17 Compliance with Applicable Governmental Laws, Regulations and Contractual
Agreements. This Declaration and Grant of Easements, Covenaats and Restrictions (“Declaration”) and
the properties, property interests and improvements to which this Declaration applies and the owners
thereof and their respective grantees and assignees shall at all times be subject to and in continuing
compliance with all federal, state, county and municipal laws and regulations. By way of specification,
and not by way of limitation, as concerns the City of La Vista (herein “City”) such compliance shall be to
all ordinances, regulations and policies of the City, including its subdivision regulations and all applicable
contractual obligations with/to the City, including, but not limited to, those arising under the original
Southport East Commercial Subdivision Agreement dated April 19, 2001, as heretofore amended and
those arising under this Sixth Amendment thereto. The foregoing is cumulative to and not in lieu of any
provisions of the Declaration of similar intent.

9.18  Modification of Terms, City Approval Required. Modification of the terms of this
Declaration and Grant of Easements, Covenants and Restrictions, except elections and other matters of
internal governance within the property owners’ association, shall require the consent of the City.

9.19 Repeal of Prior Temporary ECR’s. The “Cross-Access Easement and Restrictions
Apgreement” dated March 27, 2006, and filed of record as instrument number 2006-11177 in the Office of
the Register of Desds of Sarpy County, among Joe McDermott and Associates, Inc., John L. Hoich, Des
Moines Lodging Investors IiI, LLC and Nanaimo Bay, LLC (the last named being predecessor in title to
Lavista Lodging Investors, LLC), has been terminated prior to the recording of this Declaration.

9.20  Exhibits. The following Exhibits are attached hereto and incorporated herein by this
reference.
Exhibit “A” - Location of Improvements
Exhibit “B” - Landscaping plan for Lots 1 and 2, Replat Two
Exhibit “C” - Signage and Graphics for Lot 1, Replat Two
Exhibit “D” - Lighting for Lot 1, Replat Two :
Exhibit “E” - Joint Drive Aisles and Street Access Points
Exhibit “F” - Member voting allocations

e e TR
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IN WITNESS WHEREOF, the undersigned has caused these presents to be executed on the day
and year set forth above.

DECLARANTS:

JOHN L. HOICH E
iiCDERMOTT ASSOCIATES, INC
NG X o\ )} ProrGre
' "é:_ﬂzmb_er FENE  Decient
S ONDS PROPERTIES, LTD., a Nebraska limited

partnership,

By: Simmonds Restaurant Management, Inc, a
Nebraska corporation, general partner

By:

LAVISTA LODGING INVESTORS, LLC
By: Omaha SW Lodging Investors, LLC, sole member

By: David A. Lenz Investments, LLC, managing
member

H

By

David A. Lenz, sole member

DES MOINES LODGING INVESTORS III LLC

By

David A, Lenz, Managing Member

(Acknowledgments on following pages)
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IN WITNESS WHEREOF, the undersigned has caused these presents to be executed on the day
and year set forth above.

DECLARANTS:

JOHN L. HOICH

JOE MCDERMQOTT ASSOCIATES, INC.

By,
Its:

SIMMONDS PROPERTIES, LTD., a Nebraska limited
partnership,

By: Simmonds Restanrant Management, Inc, a
Nebraska corporation, general partner

By: /]Y_éfk‘W

LAVISTA LODGING INVESTORS, LLC
By: Omaha SW Lodging Investors, LLC, sol¢ member

By: David A. Lenz Investments, LLC, meanaging
member

By

David A. Lenz, sole member

DES MOINES LODGING INVESTORS III, LLC

By

David A. Lenz, Managing Member

(Acknowledgments on followilng pages)
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STATE OF NEBRASKA )
) ss.
COUNTY OF DOUGLAS )

The foregoing instrument was acknowledged before me this lnef day of _{ 2006, by
JOHN L. HOICH, who is either personally known to me or was identified to me through/satisfactory

evidence to be the identical person executing this instrument ibove.
. M‘h—-__

GENERAL NOTARY « Stats of Nebwaika Noféry Bhblic
SHAUN JAMES
My Com. Exp. May 30, 2010

STATE OF NEBRASKA ) '
) ss.
COUNTY OF DOUGLAS )

The foregoing instrument was acknowledged before me this _oZnd day of !!h:,[ 2006, by
JOE MCDERMOTT, the President of JOE MCDERMOTT ASSOCIATES, INC., #ho is ‘either
personally knovwn to me or was identified to me through satisfactory evidence to be the identical person
executing this instrument above, and upon oath states that his execution hereof is his authorized act on
behalf of said corporation. -

GENERAL NOTARY ~ Stale of Nebraske ota lic
SHAUN JAMES

My Bomm. Exp. May 30, 2010

STATE OF NEBRASKA )

) s8.
COUNTY OF Dong les )
On this 34 ™=day of fray , 2007, before me a Notary Public, duly commissioned

and qualified in and for said County, appeared +Gul & & Rl ssmen (£ 4 general partner of Simmonds
Properties, Lid,, personally known by me to be the illefitical person wlﬁ:ese name is affixed to the
foregoing instrument, and acknowledged the execution thereof to be his/her voluntary act and deed, and
the voluntary act and deed of said partnership.

WITNESS my hand and Notarial Seal the day and year [ast above written,

GENERAL NOTARY - e f Nobrasks mes S Ca")‘ g

JAMES 8. CAVANAGH Notary Publie U
My Comm. Exp, 10-22-2007
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IN WITNESS WHEREOF, the undersigned has caused these presents to be executed on the day
and year set forth above.

DECLARANTS:

JOHN L. HOICH

JOE MCDERMOTT ASSOCIATES, INC.

By
Its:

SIMMONDS PROPERTIES, LTD., a Nebraska limited
partnership,

By: Simmonds Restaurant Mapagement, Inc., a
Nebraska corporation, general partner :

By:

LAVISTA LODGING INVESTORS, LLC
By: Omaha SW Lodging Investors, LLC, sole member

By: JS tments, LLC, managing member

By /
DES MOINES LODGING INVESTORS IIL, LLC

By golﬁf/ru& ﬁfiw 2. VA

David A. Lenz, Mhaging Member

(Acknowledgments on following pages)
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STATE OF WISCONSIN )
) ss.
COUNTY OF DANE )

On this 2" day of May, 2007, before me a Notary Public, duly commissioned and qualified in and
for said County, appeared Jeffrey S. Lenz, the sole member of JSL Investments, LLC, a managing
member of Omaha SW Lodging Investors, LLC, the sole member of Lavista Lodging Investors, LLC,
personally known by me to be the identical person whose name is affixed to the foregoing instrument, and
acknowledged the execution thereof to be his/her voluntary act and deed, and the voluntary act and deed
of said partnership.

WITNESS my hand and Notarial Seal the day and year last above written.

Notary Public : Eg
STATE OF t )

' . )ss. : . Pof—
COUNTY OF 2)&4«-1/ ) \f vy F Braske
On this } day of )’VLA.M , 2007, l:}e?«&m/e; Notary Public, duly commissioned

and qualified in and for said County, appeared David A¢Lenz, the managing member of Des Moines
Lodging Investors ITI, LLC, personally known by me to be the identical person whese name is affixed to
the foregoing instrument, and acknowledged the execution thereof to be his/her voluntary act and deed,
and the voluntary act and deed of said partnership.

WITNESS my hand and Notarial Seal the day and year last above written.

C)QLM A &2 P

/N otary Public Corpmdsfrm g # e 4
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Exhibit “A”
Location of Improvements
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Exhibit “B” :
Landscaping Plan for Lots 1 and 2, Replat Two
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Exhibit “C*
Signage and Graphics for Lot 1, Replat Two

-30-




pem————




ALUMNWUN FLANTOLE
" " —\
collan

Llavr

VD HARDHIDAD BHIt )
cAP Nl | CLHERETR BASE :
7 BLOPS ToP 15 DRAH

GRADE

e ML
i pas

% :ll anng

rosT 'l:‘nual&lnu

BYREL HARVE

STREL CENTERID
L : .,

-
ST, VANIES

' B ¢ AGERED —= [ —} SWEL BASE FLATE =i |
HOLR ® ALL st h =
w BINEL BETCRT MLATE ¥
T8 o
K 4 OTERL GROND
2 o
= a0

HATURAL ALIM, CARINET P
INTERRALLY (LLUIRATED LE

T CONCRETE

52 CABINET

SOLDIER COURSE BRICK [CUTHIE
CORNERS YO BE MITERSD)
4 COUNAES MOLAR BRICK BASE

~

PP
Wil

CHE

k.







Exhibit “D*
Lighting for Lot 1, Replat Two
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Exhibit “E”
Joint Drive Aisles and Street Access Points
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EXHIBIT




Property

Lot 1, Replat 2
Lot 2, Replat 2
Lot 1, Replat 6
Lot 2, Replat 6
Lot 3, Replat 6
Lot 4, Replat 6

Lot 5, Replat 6

Lot 6, Replat 6
Lot 7, Replat 6
Lot 8, Replat 6

Lot 9, Replat 6

Lot 10, Replat 6

TOTAL

20071 V017Bw

Exhibit “F”
Member Voting Allocations

Membership Number

Acres Interest  Of Votes
Lot Owner Percentage
Des Moines Lodging Investors :
I1, LLC, a Wisconsin limited ~ 2.997 11.577 2.997
liability company '
LaVista Lodging Investors,
LLC, a Wisconsin limited 1.803 6.964 1.803
liability company :
Joe McDermott Associates, .
Inc., a Nepraska corporation, 4242 16.386 4.242

and John L. Hoich

Joe McDermott Associates,

Inc., a Nebraska corporation, 4.715 18.445 4.775
and John L. Hoich ‘

Joe McDermott Associates,

Inc., a Nebraska corporation, 1.890 7.301 1.890
and John L. Hoich
Joe McDermott Associates, :
Inc., a Nebraska corporation, 2.728 10.538 2.728
and John L. Hoich
Joe McDermott Associates,
Inc., 2 Nebraske corporation, 2.877 11.113 2.877
and John L. Hoich .
Simmonds Properties, LTD. 691 2.669 691
Simmonds Properties, LTD. 8362 3.330 862
Joe McDermott Associates,

. Inc., a Nebraska corporation, 939 3.627 939
and John L. Hoich .
Joe McDermott Associates,

. Inc., 8 Nebraska corporation, 1130 4.365 1.130

and John L. Hoich
Joe McDermott Associates,
Inc., a Nebraska corporation, 954 3.685 954

and John L, Hoich

25.888 - 100.00% 25,888
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