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cndSs-EAsf::MENT 'AGREEMENT

(144th & West Center - Oméhé, Nebraska)
L . (

THIS AGREEMENT made this | day of ~DUNE , 1986,
by and between SHOPKO STCRES, INC., a Minnesota corporation,
("Shopko") and K.V. Company, a Nebraska Partnership,
("Developer”) .
| WHEREAS, Shopko is the owner ;f a certain parcel of
real estate locafed in Douglas County, Nebrﬁska, described on
Exhibit "1" appended hereto (the "Shopko Site"); and

WHEREAS, the Developer is the owner of a certain parcel
of real estate located in Douglas County, Nebraska, described on
Exhibit "2" attached hereto (the "Developer's Site"); and

WHEREAS, the parties hereto desire to develop and
utilize the Shopko Site and the Déveloper's Site (hereinafter
1sometimes referred to as "Site" and collectively referred to as
the "Entire éarcel") as an integrated and unified shopping

- center; and A .

WHEREAS, the partiés héreto desire to provide
feciprocal easements for pedestriaﬁ and vehicular ingress,
egress, parking, passage and traffic and for utilities in, over,
upon, across and through the Entire Parcel, the Common Areas and
such other areas as are hereinafter provided as though the Entire
Parcel were developed and wutilized as a single integrated
shopping center. |

NOW, THEREFORE, in consideration of One Dollar ($1.00)
the muﬁual covenants and agreements herein contained and other
good and valuable consideration, the receipt, .value and
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léuffiéiéncy of which is hereby écknowledged, £hé‘partieé'Héfeﬁy
covenaﬁt and agree as follows:

ARTICLE I

Definitions

1.01. Occupant. The term "Ocdupant" shall mean and

include each of the parties hereto, their respective heirs,
successors and assigns (including mortgagees) and any person who
shall be from time to time entitled to the use and occupancy of
space located within the Entire Parcel under any lease, sublease,
license or concession agreement, or other instrument or
arrangement under which such rights are acquired.

1.02. Common Areas. The term "Common Areas" shall

mean and include all parts of the Entire Parcel which are such
areas as are ‘fron\ time/ to time devoted pfimarily to pa:king,
approaches, exits{ entrancgs, sidewalks, exterior Tandscaping,
incidental and interior roadways, servige roads, loading’' areas
and other similar areas. |

1.03. Permittees. The term "Permittees" shall mean
and. refer +to all Occupants and all customers, empioyees,
licensees and other business invitées of Occupants.

ARTICLE II

Easements

2.01. Grant of Easements. The Developer and Shopko

hereby grant each to the other and to each individual,
partnership, joint venture, corporation, trust, unincorporated
association, governmental agency or other business entity now or

hereafter holding an ownership interest in fee in any part of the
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Entirem Paréel. (which'_perscns are herein sometimes singularly
qalled an "Owner" and',colleétively célled the "Owners") the
followihg éasements'for use by the Owners and their respective
Permitiees, without payment of any fee or charge, except as
otherwise agreed in writing between the Owners:

”

2.01.1. Pedestrian Easements. Nonexclusive easements

for the purpose of pedestrian.traffic between each Site and (i)
each other Site which is contigubus theréto; (ii) the public
streets and alleys now or hereafter abutting 6r located on any
portion of the Entire Parcel; (iii) the pérking areas now and
hereafter located Jon the Entire Parcel and (iv) 6ver, upon,

/

across and through the Common Areas; limited, however, to those

portions of each Site which/are improved by the Own;r thereof_
from timelto’time for pedestrian walkways and made available by
'such Owner for general ﬁse, as ‘such portions ray be reduced,
increased or relocated from time to time by each such Owner in

conformity with the Site Plan.

'2.01.2. Vehicular Easements. Nonexclusive easeménts
for the purpose of vehicular  traffic ovef,< upon, across énd
between each Site and the public stfeets and alleys now and
hereafter abutting or 1located on any portion of the_ Entire
Parcel; limited, however, to those portions of the Entire Parcel
which are improved by the Owner thereof from time to time for
vehicular accessways as such portions may be relocated from time
to time by such Owner in accordance Qith the Site Plan.

2.01.3. Common Component Easements. Nonexclusive

easements for the purpose of furnishing connection, support and
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attachment to walls, footings, jfounaatibng,'ISIabé,‘ roofs and
other structural éystems of any improvement now and hereafter -
constructed on each Site, the encroachment of commbn components
of improvements and the maihtenance, repair and replacement of
.thelsame; limited, however, to those portions of each Development
Tract on wpich'an improvement is contiguous to an improvement
' constructed on another Site. Any Ownér of a Site (the "Benefited
Site") whiéh desires to claim the benefit of the foregoing
easementlfor common components and encroachments will be entitled
to exercise such right on the following conditions:
(a) The Owner of the Benefited Site
will submit plans and specifications showing
the improvements proposed to be constructed
on the Benefited Site to the CWner#of the
Site (the "Burdened Site") which will be
burdened by the easements hereby created fo;
approval of such plans and specifications by
‘ : the Owner of the Burdened Site.
(b) Approval of such. plans and
specifications by the Owner of the Burdened
Site will constitute a d@e€sSignation of the
portion(s) of the Burdened Site to be used
for the purposes therein described. Any
approval regquested shall not be unreasonably
delayed, denied or withheld.
(c) The construction of the

improvements on the Benefited Site will be
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https://landmarkweb.douglascounty-ne.gov/LandmarkWeb//Document/GetDocumentForPr... 4/29/2019



Page 5 of 32

| | T oo TTT 73
’.diligenﬁly‘:prosecuted by the Owner thereof
wiﬁhﬁdue care and in accordance‘with sbund
désign, engineering and construction
practices in a manner which is customary for
such iﬁprovements ana which will not un-

reasonably interfere with the use of the

Burdened Site or the improvements thereon or

impose an unreasonable load on such
improvements.
(4a) The Owner of the Benefited Site

will indemnify and hold the Owner of the
Burdened Site harmless from all loss, éost
and expense  arising from the /constructiOn
use, maintenance, repair, replacement and
renbval of the improvements on the~Bene€ited
Site and the exercise of the rights of the
Owner of the Benefited Site hereunder. When
the exercise of the riéhts:hereby granted to
the Owner of the Benefiéed Site reqqires
entry upon the Burdened Site or the improve-
ments therebn, the Owner of the Benefited
Site will give due regard to the use of -the
Burdened Site and the improvements thereon in
the exercise of such rights and will promptly
repair, replace or restore any and all

improvements on the Burdened Site which are

05/06/86:5

https://landmarkweb.douglascounty-ne.gov/LandmarkWeb//Document/GetDocumentForPr... 4/29/2019



Page 6 of 32

i 4  sook 777 paed 74
damaged 6r destfoyedvin the'exerciée.of‘éuéh,.
rights. _ |

(e) Absent a definitive agreement to
the contrary, subsequent to the'completidn of
the improveﬁents to the Benefited Site, the
owner of the Burdened Site and the Owner of
the Benefited Site will share proportionately .
the cost of maintenance, repair and replace-
ment of any common component constructed by
either of them which provides vertical or
lateral support to contiguous improvements,
in accordance with that ratio which the ioad
contributed by the improvements of eachﬁOwner
bears’to the total load on such common cémpp-
nents; the cost of maintenance, insurance,
property taxes, repair and replacement of any
common wall, roof or structural joinder
constructed by the owner of the Benefited
Siée (othgr ‘than components providing
support) will be paid solely by the Owner of
the Benefited Site (excepf that each Owner
shall bear the costs 6f routine maintenance,
repair and decoration of its side of any
common wall).

(£) The Owner of the Burdened Site
agrees on the written request of the Owner of

the Benefited Site, to execute and deliver an

t
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sufficient to evidence the grant of the
easements herein described, the 1location
thereof and such other conditions affecting
the grant of such easements, as might have
been approved by such Owners.

2.01.4. Utility Easements. Nonexclusive easements for

the installation, wuse, connection to, operation; maintenance,
repair, replacement and removal of: water lines and systems;
telephone lines' and systems; gas lines and systems; sanitary
sewer lines and systems; electrical 1lines ang systeﬁs; storm
sewers,.drainage lines and systems; and other utility lines or
systems hereafter’developed to serve one or more pf the Sites;
provided, however, that all pipes, wires, lines, cohduits, ma%ns,
sewers, sysﬁéms and related equibﬁeﬁt (hereafter called "Utility
Facilities") will bé installed underground or otherwise enclosed
and will be installed, opefated and maintained in a manner which
will not unreasonaﬁly interfere with the use of the Entire Parcel
or improvehents on which such Utility Facilities are located.
Any party disturging the surface in_connection with the exercisé
of eaéement rights granted herein shall be responsible for
restoration of the surface area to at least as good as its
preexisting condition in a good and workmanlike manner. The Owner
of any Burdened Site affected by any of such utility easements
"will have the right, at any time, and from time to time, to
relocate any Utility Facilities then located on the Burdened Site

on the conditions that: (i) such right of relocation will be
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exercisable oniy after'thirty"(30) daysf:pridi’wfitﬁén no£ice of
the inﬁention to relocate has been given to a11'0wnefs using thé
UtilitylFacilities to be relocated; (ii).such,relocation wiil not
unreasonably interrupt any utility seréice to the improvements
then located on the Benefited Site(s); (iii) such relocation will

' not reduce or unreasonably impair the usefulness or function of
the Utility Facilities to be relocated; and (iv) all costs of
such relocation will be borne by the Owner relocating ﬁhe Utility
Facilities. ’

2.01.5. Access Easements. Nonexclusive easements in

accordance with the Site Plan between each Site and the public
streets and ways abutting or crossing any portion of the Entire
Parcel for the puépose of providing ingress, egress and access’to
ﬁhe easements hereby created and to the Common Areas.

‘ +2.01.6. Construction: Easements. Nonexclusive

easements for :the purpose of constructing the improvements on the
Entire Pércel, including reconstruction, installation,
replacement, mbdification, care and maintenance, ﬁrovidedfsuch
use of a ,Burdened Site 1is reasonébly necessary, will bé
diligently prosecuted in accordance with sound construction
practices and will not unreasonably interfere with the use of the
Burdened Site or the improvements thereon.

2.01.7. Parking Easements. Nonexclusive easements in

and to the parking lot for access to and to use for vehicular
parking purposes. Such parking easements shall consist of at
least 5.5 parking spaces for each 1,000 squaré feet of net

rentable building floor area in the Entire Parcel. Net building
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g flddr 'éréa iéx grdss_:buildihg érea .less (i) . penthouse and
mezzaﬁine areaS»tsed.for’mechani¢al, electricélf telephone and
other operating'equipment,'(ii) patio or outside sales areas,
(iii) loading docks, or (iv) upper 1levels of multi-deck areas
used for office space and storage. The easements for parking
épaces and access shall be provided in accordance with the Site
Plan.

2.01.8. Lighting Facilities ‘Easement. Nonexclusive

easements for access to and use by the Owners and Occupants of
the Shopko Site to the public light poles located adjacent to the
perimeters of the Shopko Site for .installation, repair,
;eplacement, méintenance and removal @ of electrical wires,
conduit, lighting fixtures and related apparatus to share thevuse
of such poles for lighting the Common Area on the Spopk0vsite.

2.01.9. Fire and Emerger.cy Access. A nonexclusive -

easement for fire prqtection and emerdency access for pedestrian
and vehicular access, ingress ‘and egress ovér, across,. on and
through'£he Common Areaé for the benefit of the Shopko Site in
common with suéh otherfgﬁ;cels to which ngeloper might grant
'simi;ar nonexclusive easements consistent. with providing the
Shopko Site and Developer's Site with such fire and emergency
access as is required by law. The Developer shall be responsible
for all costs of providing alternate access hereun@er if its
construction in any manner adversely affects full compliance with

applicable fire or safety codes.

2.01.10. Self-Help Easements. Nonexclusive rights of

entry and easements over, across and under each Site for all
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purposes reésbnablybnecesséry to eﬁable.any_oéhet Ownéfiof é Siﬁe
- to ‘perform any of the provisions of this Agreement which a

defaulting Owner has failed to pérform.

2.02. Unimpeded Access. The Owners agree that no

barricade or other divider will be constructed between the
Development Tracts and the Owners will do nothing to prohibit or
discourage the free and uninterrupted flow of vehicular or
pedestrian traffic throughout the Site in the areas designated
for such purpose by the Owner of each Site; provided that_gach
Owner will have the right to temporarily erect barriers to avoid
the possibility ‘of dedicating such areas for public use or
cfeating prescriptive rights'therein, Noth;ng containea hefein

shall prohibit Shopko from maintaining an outdoor lawn and garden

area in the Common Area as designated on the Site Plan.

2.03. Sign Easement. Shopko hereby grants to
Developer an easement to conétrﬁct, maintain, use and remove a
sign 6n the Shopko site at the location depicted on the Site Plan
‘or a mutually acceptable nearby alternate location if the
designated site is not feasiblelin accofdance with thé plans and
specifications approved,\by Shopko. The . Developer éﬁall be
respongible for all costs and expenses of construction, repair,
replaéement and removal of the sign and shall restore any surface
area disturbed by the use of the easement to its condition
immediétely preceding the disturbance of the surface by the

Developer. The Developer shall be solely responsible for the

cost of any utilities serving the sign.
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. ARTICLE III ;

Nature of Easemente and Righté Grented
3.01. Each and all of the easements and rights granted
or created herein afe appurtenances to the affected portions of
the Entife Parcel and none of the easements and rights may be
transferred, assigned or encumbered except as an appurtenance to
such portions. For the purposes of such easements and rights,
the pareels which are benefited shall.constitute the dominant
estate, and the particular areas of the Entire Pareel which
respectively are burdened by such easements and rights shall
constitute the servient estate.
3.02. Each and all of the easements, covenants,

restrictions and provisions contained in this Agreement:
’ (a) Are made for the direct, mutual and
réciprocal benefit of the Occupants and
Permittees of the respective Sites;

(EY Create mutual equitable servitudes
upen each parcellin favor of the other Sites;

(c) Constitute covenants running with
the land; and

(d) shall bind every person or entity
having any fee, leasehold or other interest
in any portion of the Entire Parcel at any
time or from time to time to the extent that
such portion is affected or bound by the

easement, covenant, restriction, or provision

in qguestion, or to the extent that such
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easement, covenant,‘réétriqtion_or pfbvisioﬁ ‘

is to be pe;formed on such portion;

3.03. The acceptance of any transfer or conveyance 6k
title from any party hereto or .its respective  heirs,
representatives, successors or assigns of all or any part of its
interest in its Site shall be deemed to:

(a) Reguire the prospective grantee to

agree not to use, occupy or allow any lessee

or occupant of such Site to use or occupy the

Site in any manner whiéh would constitute a

violation- or. breach of any of the easements

and covenants contained herein; and

(b)  Require the prospective grantée to
assume and agree to pe;form each and all of
the obligations of the conveying party under
this Agreement with:respect 'to any such :Site
which will be conveyed to each grantee, in
each case by a written instrument ekecﬁted,
acknowledged and recorded in the, Office of
the Register of Deeds of Douglas County,
Nebraska.
Notice of each such conveyance and agreement shall be served by
the conveying party upon each party or entity then owning fee
title to any part of the Entire Parcel within ten (10) days after
such conveyance. The notice shall be accompanied by a copy of
the conveyance and agreement. Upon such assumption by the new

grantee and the service of proper notice, the conveying party

05/06/86:5
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shall‘thereupon‘be released ffom‘any future obligation under this
Agreement- with respect to the barcel 80 conveyed to the
prospective grantee in compliance with this document, but shall
not be relieved from past obligations. The parties hereto agree
to execute and deliver any and all documents or assurances
necessary or desirable to evidence such release for the purpose
of recording or otherwise. When a grantee is a mortgagee, no
personal liability or responsibility shall be deemed to be
assumed by such mortgagee un£i1 ‘and unless such mortgagee
actually takes possession of a Site in connection with a mortgage
foreclosure action.

ARTICLE IV

Maintenance of Common Areas
-

?.01. . Each party shall maintain the Common Areas from
time to time located on its Site. Such maintenance shall
include, but shall not be limited to: ’ ’
(a)‘ Maintenance, repair aﬁd replacement
of the surface and subsurface of the Parking
Area to maintain it level, smooth and evenly
covered with the type of materials originally
constructed thereon or suéh substitutes as
will in all respects be equal to such
materials in quality, appearance and
durability;
(b) Maintenance and care of all grass,

shrubs and 1landscaping,: including, but not

05/06/86:5
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| A limited to, the'fertilizihg/‘waﬁering;‘mbwinéj\
and trimming thereof;
(c) Removal from the Common Areas and

Parking Area of papers, debris, ice, snow,

refuse and other hazards to persons using the

said Areas, and washing or thoroughly

Asweeping paved areas as required;

(d) Maintenance of such appropriate

Parking Area entrance, exit and directional

. signs, markers and lights as will be
" reasonably requiréd from time to time; and
.(e) Such painting and repainting as may

be requirgd to maintain tge Parking Area and

equipment installed thereon in high quality

condition.

4.02. | In the event that any party shall fail to,
properly mainpain that portion of ' the Cqmmbn Area which is from
time to time located on its parcel (such party being herein
referred to as the ‘"Defaulting Party"), any other party
(hereinafter referred to as the "Nondefaﬁlting Party") may send
written noéice of such failure to the Defaulting Party. Such
notice shall contain an itemized statement of the specific
deficiencies (hereinafter referred to as the "Deficiencies") in
the Defaulting Party's performance of the Common Areas
maintenance to be performed by it. The Defaulting Party shall
have ten (10) days after receipt of the said notice in which to

correct the Deficiencies or in which to commence to correct the

05/06/86:5
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‘Deficiencies if the Deficiencies cannot be corrected within the

§

‘seiditen (10) day pefiod, and thereefter, to proceed diligently
to complete the correction of the Deficiencies. In the eQent
that the Deféulting Party shall unreasonably fail or refuse to
timely correct or to begin to correct the Deficiencies, as the
case may be, the Nondefaulting Party may, at its option, correct
the Deficiencies. In the event that the Nondefaulting Party .
shall exercise the said option and shall correct the
Deficiencies, the Defaulting Party éhall, promptly upon xeceipt
from the Nondefaulting Party of an itemized invoice for the \costs
incurred by the Nondefaulting Party in eorrecting the
Deficiencies, pay all costs to the Nondefaulting Party.

4.03. Maintenance of Easement Areas. Except to the

extent that such areas might be operated and maintained by public'
authorities or ﬁtilities, the Owner of each Bufdenedisite will
operate and maintain all of the areas of the Burdened Site:which
are sﬁbject to the .pedestrian and thicular easements created by
Sections:z.ol.l and 2.01.2 of this Agreement in seund structural
and operating conditien at the sole expense of the Owner of the
Burdened iSite.. The operation and maintenance of the common
component and encroachment easements created by Section 2.01.3 of
this Agreement and the payment of the expenses associated there-
with will be governed by the terms of Section 2.01.3 in the
absence of specific agreement between the Owners of the Benefited
Site(s) and the Burdened Site(s). The Owner of each Burdened

Site pursuant to Section 2.01.4 will operate and maintain all

Utility Facilities located within the boundaries of such Burdened

05/06/86:5
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‘siﬁe in souné structurai andioperatiﬁg condition:(ekcept t° the
extent that such operation and maintenance is:perfOrmed by public
authorifies or utilities) and any expenses occasibned thereby
wili be borne by the Owners of the Benefited Site(s) which are
serviced by such Utility Facilities in the ratio which the gross
" floor area of the improvéments located on each Benefited Site
bears to the total gross floor area of the improvements located
6n all Benefited Sites; provided, however, that each Owner will
pay all costs associated with the operation and maintenance of
Utility Fac%lities and the consumption of uti;ity services which
relate solely to the improvements located on a single Site and .no
other Owner will have any Liability with respect thereto. No
costs ’Qf operation and maintenance are associated with the
easements provided by Section 2.01.5. The costs of operation andﬁ
maintenance of the easements provided by Section 2.01.6 shall be
borne by the Owner of the Benefited Site.

‘. The costs of operation and maintenance of the easements
provided by Section 2.01.7 shall be borne by the Owner of the
Burdened Site (the Parking_site). :

The cost of operation and maintenance of the easements
provided py Section 2.01.8 shall be borne by the Owners of the
Burdened Site.

The cost of operatibn and maintenance of the easements
provided by Section 2.01.9 shall be borne by Shopko so long as
Developer aoes noi utilize this nonexclusive easement. If such
easement is used by the Developer, the cost of the easement shall

be borne by the Developer.

05/06/86:5
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Enforcement - Injunétive Relief

5.01. In the event of any violation by any party
hereto or by any éermittee or Occupant of any part of the Entire
Parcel of any of the terms, restrictions, covenants and
conditions provided herein, any of the parties, or their
respective successors or assigns, as the case may be, shall have
in addition to the right to collect damages, the right to enjoin
such violation or threatened violation in a court of competent
jurisdiction. Prior to the commencement of any such action, !
thirty (30) days' written notice of the violation will be given
to all other parties to this Agreement and to .the persoﬁs or
entity guilty of such violation or threatened violation.

5.02. A party will not be in default under this Agree-
ment unless such party shall have been served with a written
notice specifying the default and shall fail to cure such default
within thirty.(30) days after receipt~of such notice, or shall
fail to‘commencg té cure the default within such period of time
if the default cannot be cured within the said :thirty (30) day
period, and thereafter, to proceed diligently to complete the
curing of the default.

5.03. It is expressly agreed that no breach of this
Agreement shall entitle any party to cancel, rescind or otherwise
terminate this Agreement, but this limitation shall not affect,
in any manner, any other rights or remedies which the parties may

have by reason of any breach of this Agreement.

05/06/86:5
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Restriction on Development

ARTICLE VI

6.01. It.is agreed that the Entire Parcel shall be .
developed and utilized consistently with the Site Plan attaéhed
hereto as Exhibit "3".

6.02. It is agreed that for so 1ohg as the Shopko Site
is being used for the operation of a general merchandise discount
department store, no portion of the Entire Parcel other than the
Shopko Site may be used for a general merchandise discount
department store, (as listed in the most recent edition of the
Directory of Discount Department Stores, pﬁblished by Busine;s
Guides, 1Inc., a division o= Lebhar—Friedmah, Inc.), pharmacy,
drugstore, national chain or franchise optical center, "mega" or
"super"-type optical store containing in excess of 2000 sqﬁare
feet providing both in house examination and prescription filling
functions or grocery store; other than a cénvenience food store
no larger than 5000 square feet. ‘This restriction shall not be
deemed to prevent or prohibit ,any sale of health’ and beauty  aid
items which are customarily 'sold from other types of retail
stores, nor shall it be ﬁeemed to prevent Developer's Site from
being leased, occupied or used for the sale of miscellaneous
items similar to those which may be so0ld by Shopko. This
restriction may be waived solely by Shopko in writing by an
instfument recorded in the Office of the Register of Deeds in
which the Cross-Easement Agreement is recorded;

6.03. It is agreed that a parking ratio of not less
than 5.1 spaces per\1,000 square feet of gross leaseable area

(excluding mezzanines used solely for office space or storage)

05/06/86:5
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_wiil be maintaineé on the Ehtiré Parcel unless condemnation makes
 maintenénce' of this parkiﬂg ratio of ground lével parkingh
impossiblerwith the ambuht of then-existing development on the
Entire Parcel.

“ 6.04. No curbcuts or public highway acéess points
shown on the Site Plan shall be altered, modified, vacated or
discontinued in .any manner whatsoever . without the written
approval of Shopko and the Developer.

ARTICLE VII

Sign Criteria

7.01. Each Party will adhere to such of the sign
criteria for their respective Site set forth in Exhibit "4"
hereto as is permitted by law.

ARTICLE VIII

Mutual Indemnification

8.01l. Each Party, with reépec; to ité portién of the
Entire Parcel, shall comply with all applicable laws,.rules, re
gulations and requirements of all public authorities and shall
indemnify, defénd and hold each other Party harmless from and
against any and all ciaims, demands, losses,‘édmagés, liabilities
and expenses and all suits, actions and judgments (including; but
not limited to, costs and reasonable attorneys' fees) arising out
of or in any way related to the failure by such Party to maintain
its portion of the Entire Parcel in a safe and proper condition.
Each Party shall give each other Party prompt and timely notice
of any claim made or suit or action commenced which, in any way,

could result in indemnification hereunder.
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Insurance and Subrogation

9.01. Shopko and the Déﬁelopér shall obtain and
maintain all risk insurance covering all of the buildings and
improvements now or hereafter located on.its Site, in an amount
equal to ninety ‘percent (90%) of the full ;eplacement cost
thereof. Shopko and the Developer shalilalso obtain and maintain
comprehensive public 1liability inéurance covering injuries to
persons and property on, in or about its Site, with a single
limit of not less than Five Million Dollars ($5,000,000.005 with
a deductible not in excess of One ‘Hundrgd Tﬁodsand Dollars
($10b,000.00) ,and shall name eachv other as additional named
insured on sucp policies. All such policies ‘of insurance shall
be issued by solvent/ and/ responsible inéurance coppanies
authoriéed to do business in‘the'State of Nebfaéka, and all such
policies éhall con;aiq a‘*waiver of the right df subrogation.
Shopko and the Developer shaii furnish each other with
certificates of insunaﬁce evidencihg £he coverage required
herein. In addition, whenever (a) any loss, cost, damage or
expense resulting, directly or indirectly, from fire, exploéion
or any othertcasﬁalty, accident or occurrence is incurred by any
Party, and (b) such Party is then covered in whole or in part by
insurance with respect to such loss, cost, damage or expense,
then 'such Party hereby releases each other Party £from any
‘liébility it may have on account of loss, cost, damage or expense

to the extent of any amount recovered by reason of such insurance

and hereby waives any right of subrogation in excess of a
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'deductlble under such lnsurance not in. excess of $100 000.00 per -

occurrence whlch might otherw1se exist in or 'accrue to any person

on account thereof .
ARTICLE X

Condemnation

10.01. If all or any part of the Entire Parcel is con-
demned or taken by any duly constituted authority_for a public or
quasi-public use, then that’portion of the resulting award attri-
butable to thevvélue of any land within the Common Areas so taken
shall be payadble only to the owner thereof and no claim thereto
shall be made by the other owner; provided, however, that all
other owners ﬁay'file collateral claims with the condemning au-
thofity, over and above the value of the land within the'Commqn
Aréas so taken, to the extent of any damage suffered by the Sites.
of such other owners resulting from the severance of the
appﬁrtenant Common Areas so condemned or taken. The o&ner of the
Cbmmon Areas so- condemﬁed or taken shall promptly repair and
regtore the remaining portion of the Common>Areés o;ned by such
owner as near as practicable to the condition of same im@ediateiy
prior to such condemnation or taking and without contribution
from any other owner. Nothing contained herein shall require any
owner to construct other than a ground-level parking lot. If any
buildings or other improvements on a Site are condemned or taken,
then the resulting award shall be made available and used for

repair and reconstruction of such buildings or other

improvements, and the same - shall promptly be repaired and
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'recéhstructed‘as near as practicable:to thé ¢6ndi£i6nfof sahe'
»immediétely pfior £o such condemnation or taking. ”
' ARTICLE XI

Duration and Termination

11.01. The easements, covenants, restrictions and
other provisions of this Agreement shall be of perpetual
duration.

11.02. It is agreed that, as to any restriction,
easement, conditién or covenant which is by the terms of this’
Agreement to be extended beyond the maximum period as provided by
law, any party or Owner or any successor or assign of a party or
Owner may file for record the proper instrument for the purpose
of extending the same beyond,6 the maximum permissible period so
that the same shall terminate only as provided in this Agreement.
In the event any party, Owner or successor or assign shail fail
or,refuée to join in the execuéion of any suéh instrument, then
each and every other party and Owner and their :successors and
aésigné‘gre hereby appointea an attorney-in-fact for such party
or Owner failing or refusing to join in such a request to execute
and file such an instrument, which power shall be deemed couﬁled
with an ipteresti

11.03. This Agreement, or any easement, covenant, re-
striction or undertaking contained herein, may be terminated,
extended or amended as to each of the portions of the Entire
Parcel only by the recording of the appropriate document in the
Office of the Register of Deeds of Douglas County, Nebraska,

which document must be executed by all of the owners and
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ﬁbrtgagées, and Qéﬁef holders  of fecorded interests éffected
‘fhereby,:as of éhe date of such document, of the éntife‘Pércel.
| ARTICLE XIT

Not a Public Dedication

l12.01. ﬁothing con;ained in this Agreement shall, or

shall be deemed to, constitute a gift or dedication or any

portion of the Entire. Parcel to the general public or for the

,bénefit of the general public or for any public pﬁrpose

whatsoever, it being the intention of the parties that this

Agreement will be strictly limited to and for the purposes
" expressed herein.

ARTICLE XIII

- Recording
13.01. A fully executed counterpart of this Cross-

Easement Agreement shall be recordec in the Office of the
Register of Deeds of Douglas County, Nebraska.
ARTICLE XIV
Benefit
14.01. This Agreement shall inure to the benefit of,
and be binding upon, the parties hereto and their respective
hgifs, executors, repregentatives, successors and assigns.
ARTICLE XV
Waiver
15.01. No waiver of any breach of any of the
easements, covenants and/or agreements herein contained shall be

construed, as, or constitute a waiver of any other breach or a
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waiver,'acquieécence in or_coﬁéént to‘éﬁy‘furthér orvsucqeeﬁing“
breach of the same oOr vany other covenant and/or bagreeméﬁt.

ARTICLE XVI

Sepérabiligy'

l16.01. If any term or provision of this Agreement
shall, to any extent, be held invalid or unenforceable, the
remaining terms and provisioﬁs of this Agréement shall not be
affected thereby, but each remaining term and provision shall be
valid and enforced to the fullest extent permitted by law.

ARTICLE XVII

' Applicable Law
17.01. This Agreement shall be construed and enforced
in accordance with the laws of the State of Nebraska.

ARTICLE XIII

Counterparts ’

18;01. This Agreement shall be executed in several
counterparts, eachlof which shall be deemed an original. ‘
ARTICLE XIX
Notice
19.01. All notices under this Agreement shall be ef-
fective if mailed certified mail, return receipt reduested, as
follows (ﬁnless noticé of a change of address is given pursuant
hereto) :
A. If to SHOPKO:
Shopko Storeé, Inc.
P.O. Box 19060

Green Bay, Wisconsin 54307-9060
Attn.: Director of Real Estate

05/06/86:5
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Copy by ordinarj’maii‘to:

Super Valu Stores, Inc.
P.O. Box 990 g
Minneapolis MN 55440
Attn.: Legal Department

and

Kelley, Weber, Pietz & Slater, S.C.
530 Jackson Street

Wausau, Wisconsin 54401

Attn.: Colin D. Pietz

B. If to DEVELOPER:

Alfred J. Vacanti, ‘Sr.
Vacanti and Randazzo Construction Company
4201 South 87th Street
Omaha, Nebraska 68127

IN WITNESS WHEREOF, the parties hereto have executed
this Cross-Easement Agreement as of the day and year first above'
written.

iy

SHOPKO STORES, INC., a
Minnesota corporation

By: L L —t
Wllllam J. T

Attest:

Alfred J\ WVaganti,/
General Paxtner
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STATE OF WISCONSIN) . : SRR
: o ) ss : ‘ oo B
COUNTY OF BROWN ) | v
Personally came before me this Jf¢4day of ey ,

1986, William J. Tyrrell, President of Shopko Stores, ‘Inc., a
corporation duly organized and existing under and by virtue of
the laws of the State of Minnesota, and to me known to be the .
person who executed the foregoing instrument, and to me known to
be such President of said corporation and acknowledged that he
executed the foregoing instrument as such officer as . the act of
said corporation, by its authority.

ey,

e %%@ac) /7

o ;_S:’ Oyt 4 LS feec~
HESIN LR - 7 /

T I~ v Ve q q n
Pat ¢ b i Notary Public, Wiscopnsi
LR T NS ' My Commission Expires: é/gga

STATE OF MINNESOTA)
) ss
COUNTY OF HENNEPIN)

Personally came before me this 3é day of hmg .
1986, William C. Hunt, Secretary of Shopko Stores, Inc., a
corporation duly organizeé and existing under and by virtue of
the laws of the State of Minnesota, and to me known to be such
person who executed the foregoing instrument, and to me known to
be such Secretary of said corporation and acknowledged that he:
executed the foregoing instrument as such officer as the act of

said corporation, by its authority. ‘

L
Prasin LINDA M. BENSON

-
D289 NOTARY PUBLIC - MINNESOTA - Notary Public, Minnesota
) HENNEPIN COUNTY y Commission Expires:
2 My Commission Expires Feb. 25, 1991
lywmmmwwwwwa
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STATE OF NEBRASKA ; | FEE .. BOOK 77 rce495
coﬁﬂTY OF DOUGLAS )és' )

Personally came before me this {gﬁﬂ day of zgkzg;_, 1986,
y Y

Alfred J. Vacanti, a partner in K.V. Compan a ~Nebraska
partnership, to me known to be such persons and officers who
executed the foregoing instrument and acknowledged that they
executed the same as such officers as the deed of such

partnership, by its authority.
, .
,/é2§2é2;4J§Zj@é?+%L
J

' @ GENERAL NOTARY - State of Nebrasks Notary Public, Douglas County, NE

SHELDON J. HARRIS . . . N
- Exp. Jon. 23, 1988 My Commission expires:

THIS INSTRUMENT DRAFTED BY:

Colin D. Pietz

Kelley, Weber Pietz & Slater, S. C.
530 Jackson Street
Wausau,,WiSCOnsin 54401
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- . EXHIBIT "1" - : L ‘
SRR o ) o o
! N ' CROSS -EASEMENT AGREEMENT
~ (144th & West Center - Omaha, Nebraska)-

Lot 1 in Crescent Oaks Plaza, a Subdivision in Douglas County,
Nebraska, as surveyed, platted and recorded, except that portion
more particularly described as follows:

Beginning at the Northwest Corner of Lot 1, Crescent Oaks Plaza,
thence South 01°01'50" West, a distance of 215.00 feet;  thence
South 88°58'10" East a distance of 31.09 feet; thence South
00°00'05" West a distance of 136.23 feet; thence South 89°59'55"
East a distance of 25.00 feet; thence North 00°00'05" East a
distance of 350.93 feet to the North line of Lot 1l; thence North
88°58'10" West a distance of 52.28 feet along the North line of
said Lot 1 to the point of beginning.
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EXHIBIT "2"

: to. - L
CROSS-EASEMENT AGREEMENT '
(144th & West Center - Omaha, Nebraska)

s B@K 117 o497

Lot 2 in Crescent Oaks Plaza, a Subdivision in Douglas County,
Nebraska, as surveyed, platted and recorded,

and

That portion of Lot 1 in Crescent Oaks Plaza, a Subdivision in
Douglas Countv, Nebraska, as surveyed, platted and recorded, more
particularly described as follows:

Beginning at the Northwest Corner of Lot 1, Crescent Oaks Plaza,
thence South 01°01'50" West, a distance of 215.00 feet; thence
South 88°58'10" East a distance of 31.09 feet; thence South
00°00'05" West a distance of 136.23 feet; thence South 89°59'55"
East a distance of  25.00 feet; thence North 00°00'05" East a
distance of 350.93 feet to the North line of Lot 1; thence North
88°58'10" West a distance of 52.28 feet along the North line of
said Lot 1 to the point of beginning. -
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EXHIBIT "3"

GRAPHIC SCALA

I 144th and WEST CENTER ROAD !
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"EXHIBIT "4"
TO
SHOPKO STORES, INC.

CROSS-EASEMENT AGREEMENT
"{Omaha, Nebraska)

SIGN CRITERIA

1. Wwithout the prior written consent of Shopko, there shall be
no flashing, rotating or moving signs or markers of any tvpe, or

any rooftop signs.

2. A building identification sign and not more than eight (8)
signs situated on the front of the gable towers on the part of
the building adjoining the parking lot ‘and on the North eleva-
tion closest to West Center Road shall each be not more than 72"
in height. Such signs shall all be approximately flush with
the surface on which they are affixed. All other tenant 51gns
shall (i) not exceed 48" in height; (ii) be of a length which

does not exceed eighty percent (80%) of the linear footage of the

store upcn which they front; and (iii) be of a design which is
uniform with other signs similarly placed.

3.+ There shall be permitted a building identification sign,"
delivery and access signs, and one advertising sign 'for each
tenant in the rear of the buildings.

RECEIVED
1986 JUN 13 Py 2 S6

AL 500, Pn ) )J;:O 2
:5?6&4592f2§amg ~éj Cemp. qu
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