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R U.S. Department of Housing
egmatory Agreement for and Urban Deveiopment

Multitamily Housing Projects Office of Housing
’ Federal Housing Commissioner

Under Sections 207, 220, 221(d)(4), 231 and 232, Except Nonprofits : - =
ProjectNumber Mortgagee
103"‘11013—-REF/EC TRTI CAPITAL CORPORATION

Amountof Mortgage Note Dan

PMETTITaseRiO® $2,129,800.00 °

March 1, 2000
Morigage Recorded  State Nebraska County Douglas Date ” Originally endorsedforinsurance under Section
Book . Page . arch ¢+ 2000 207 Pursuant to Section
223(5)

This Agreemententered into this 1st day of March ,1e 2000 ,between

WESTPOINT II APARTMENTS LIMITED PARTNERSHIP, a Nebraska limited partnership
whose address is 13057 West Center Road, Omaha, Nebraska 68144 -

their successors, heirs, and assigns (jointly and severally, hereinafter referred to as Owners)andthe undersigned Secretary of Housin g and Urban Developmentand
his successors (hereinafterreferredtoas Secretary),

Inconsiderationof the endorsement for insuranceby the Secretary of the above (b} Where Ownersare acquiring aprojectalready subjectto an insured
described note orin consideration of theconsentofthe Secretary to the fransfer mortgage, thereserve fund forreplacements to be established will be
of the mortgaged property or the sale and conveyance of the mortgaged equal to the amountdue tobe insuch fundunderexisting agreements
property by the Secretary, and inorder to comply with the requirements of the or charter provisions at the time Owners acquire such project, and
National Housing Act, as amended, and the Reguiations adopted by the payments hereunder shall begin with the first payment due on the
Secretary pursuant thereto, Owners agree for themselves, their successors . mortgageafter acquisition, unfess some other method of establishing
heirs and assigns, that in connection with the mortgaged preperty and the and matntaining the fund is approved in writing by the Secretary.

project operated thereon and so long as the contract of mortgage insurance

continues ineffect, and during such further period of time as the Secretaryshall 3. Realproperty coveredby themortgage and this agreementis described in

be the owner, holder or reinsurer of the mortgage, ot during any time the Schedule Aattached hereto.
Secretary is obligated to insure amortgage on the morigage property: (This paragraph 4 is not applicable to cases insured under Section 232.)
1. Owners, except as limited by paragraph 17 hereof, assume and agreeto 4. (@) Owners shall make dwelling accommodation and services of the
make promptly all payments due under the note and morigage. projectavailable tooccupants atcharges notexceeding thoseestab-

lished in accordance with arental schedule approved in writing by
the Secretary, for any project subject to regulation of rent by the
Secretary. Accommadations shall not be rented for aperiodofless
thanthirty (3)days, or, unless the mortgage is insured under Section
231, formore than three years. Commercial facilities shall berented
for such use and upon such terms as approved by the Secretary.
Subleasing of dwelling accommodations, except for subleases of
single dwelling accommodations by the tenant thereof, shall be
prohibited without prior written approval of Owners and the Secre-

2. (2) Owners shall establish or continve to maintain a reserve fund for
replacements by the allocation to such reserve fund in a separate
account with the mortgagee or in asafe andresponsible depository
designated by the mortgagee, concurrently with the beginning of
payments towards amortization of the principal of the mortgage
insured or held by the Secretary of an amount equal to
$1,200.00 per month unless a different date or
amount is approved in writing by the Secretary.

Such fund, whether in the form of a cash deposit or invested in tary and any lease shall so provide. Upon discovery of any unap-
obligations of, or fuily guaranteed as to principal by, the United | proved sublease, Owners shall immediately demand cancellation
States of America shall at all times be under the control of the andnotify the Secretary thereof.

mortgagee. Disbursements from such fund, whether for the purpose
of effecting replacement of structural elements and mechanical
equipmentof the project or for any ether purpose, may bemadeonly
after receiving the consentin writing of the Secretary. In the event
thattheowner is unable to make amortgage note payment on the dye
dateand that paymentcannotbe made prior to the due day of the next
suchinstallmentor when the mortgagee has agreed to forgo making
an election fo assign the mortgage to the Secretary based on a
monetary default, or to withdraw an election already made, the

(b) Uponprior written approval by the Secretary, Owners may charge to
andreceive from any tenantsuch amounts as from time to timemay
bemutually agreed upon between the tenant and the Owners for any
facilities and/or services which may be furnished by the Owners or
otherstosuch tenant upon hisrequest, in addition tothe facilities and
services included in the approved rental schedule. Approval of
charges for faciiities and services is not required for any project not
subject to regulation of rent by the Secretary.

Secrotary is authorized to instruct the mortgagee to withdraw funds {c} Forany project subject to regulation of rent by the Secretary, the
from thereserve fund for replacements to be applied tothemortgage Secretary will at any time entertain a written request for a rent
payment in order to prevent or cure the defauit. In addition, in the increase properly supported by substantiating evidence and withina
eventofadefaultinthetermsofthe mortgage, pursuant to which the reasonable time shall;

loan has been accelerated, the Secretary may apply or authorize the
application of the balance in such fund to the amount due on the
mortgage debt as accelerated.

(i) Approvearental schedule thatis necessary to compensate far
any net increase, occurring since the last zpproved rental
schedule, intaxes (other than income taxes) and operating and
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maintenance cost over whichOwners havenoeffectivecontrol
cr;

(i} Deny the increase stating thereasons therefor,

S. (a) If the mortgage is originaily a Secretary-held purchase money

mortgage, orisoriginally endorsed forinsurance under any Section
other than Sections 231 or 232 and is not designed primarily for
accupancy by elderly persons, Owners shall notin selecting tenants
discriminate against any person orperseons byreasonof the fact that
there ate children in the family.

(b) Ifthemortgageis originally endorsed for insurance under Section
221, Owners shallin selecting tenants give to displaced persons or
families an absolute preferenceor priority of occupancy which shall
beaccomplished as follows:

(1) Foraperiod of sixty (60) days from the date of original offering,
unless a shorter period of time is approved in writing by the
Secretary, all units shall be held for such preferred applicants,
afterwhich time any remaining unrented units may berentedto
non-preferred applicants;

(2) Thereafter, and on acontinuing basis, such preferredapplicants
shallbe given preference overnonpreferred applicantsin their
placementona waiting listtobe maintained by the Owners; and

(3) Through such further provisions agreed to in writing by the
parties.

(¢} Without the prior written approval of the Secretary not more than
25% of the number of units in aproject insured under Section 231
shall be occupied by persons other than elderly persons.

(d) Alladvertisingoreffortstorenta projectinsuredunder Section231
shallreflectabona fide effort of the Owners to obtain occupancy by
elderlypersons.

6. Owners shallnot without the prior written approval of the Secretary:

(a) Convey, transfer, or encumber any of the mortgaged property, or
permitthe conveyance, transfer or encumbrance of such property.

{(b) Assign, ransfer, dispose of, or encumber any personal property of
theproject, includingrents, or pay out any funds exceptfrom surplus
cash, except for reasonable operating expenses and necessary re-
pairs.

(c) Convey,assign,ortransferany beneficial interestin any trustholding
title to the property, or the interest of any general partner in a
partnership owning the property, or any righttomanage orreceive
therents and profits fromthe mortgaged property,

(d) Remodel, add to, reconstruct, ordemolish any partofthe mortgaged
property or subtract from anyreal or personal property of theproject,

(e} Make.orreceiveandretain, any distribution of assets orany income
of any kind of the project except surplus cash and except on the
following conditions:

(1) Alldistributionsshali be madeonly as of and after theend of a
semiannualorannual fiscal peried, andonly as permitted by the
law of the applicable jurisdiction:

(2} Nodistributionshall be made from borrowed funds, priorto the
completion of theprojectorwhen there is any defanitunder this
Agreement or under the note orm ortgage;

(3) Any distribution of any funds of the project, which the party
receiving such funds is notentitled toretain herennder, shall be
held in trust separate and apart from any other funds; and

(4) Thereshallhave been compliance with al] outstanding notices
of requirements for propermaintenance of the project,

(f) Engage, exceptfor natural persons, in any otherbusiness or activity, '
inctuding the operation of any other rental project, or incur any
liability or obligation notin connection with theProject.

(8) Require,asaconditionofthe oceupancy orleasing of any unitin the
project, any consideration or depositother than theprepayment ofthe
first month's rent plus a security depositin an amount notin excess
of onemonth'stent to guarantee theperformanceof the covenants of
the lease. Any funds collected as security deposits shall be kept
separate and apart from all other funds of the projectin a trstaccount
the amount of which shall at alitimes equal or exceed the aggregate
of alloutstanding obligations under said account,

(h) Permittheuseof the dwelling accommodations or nursing facilities
of the project for any purpose except the use which was originally
intended, or permit commercial use greater than that originally
approved by the Secretary.

Ownersshall maintain the mortgagedpremises, accommodations and the
grounds and equipment appurtenantthereto, in goodrepairand condition.
Inthe event all or any of the buildin gs covered by the mortgage shall be
destroyed or damaged by fireor other casualty, the money derived from
any insurance on the property shall be applied in accordance with the terms
of the mortgage.

Owners shall not file any petition in bankruptcy or for a receiver or in
insolvency or forreorganizationor composition, ormakeany assignment
for the benefit of creditors or to a trustee for creditors, or permit an
adjudication in bankruptey or the takin g possession of the mortgaged
property or any part thereof by a receiver or the seizure and sale of the
mortgaged property or any partthereof underjudicialprocessorpursuant
toanypowerofsale, and fail to have such adverse actions set aside within
forty-five (45) days.

{a) Anymanagement coniract entered into by Owners or any of them
involving the project shall contain a provision that, in the event of
defaulthereunder, itshall be subject to termination without penalty
upon written request by the Secretary. Upon such request Owners
shall inmediately arrange to terminate the contract within aperiod
of not more than thirty (30) days and shall make arrangements
satisfactory to the Secretary for continuing proper management of
theproject.

{b) Payment for services, supplies, or materials shall not exceed the
amountordinarily paid forsuch services, supplies, ormaterialsin the
area where the services are rendered or the supplies or materials
furnished.

(¢) Themortgagedproperty, equipment, buildings, plans, offices, appa-
ratus, devices, books, contracts, records, documents, and other
papersrelating thereto shall atalltimes be maintairied in reasonable
condition for properauditand subjectto examination and inspection
atany reasonable time by the Secretaty or his duly authorized agents,
Owners shall keep copies of all written contracts orother instruments
which affect the mortgaged property, all or any of which may be
subject to inspection and examination by the Secretary or his duly
authorized agents.

(d) Thebooksand accountsof theoperations of the mortgaged property
andoftheproject shall be keptinaccordance with therequirements
of theSecretary.

{(e) Within sixty (60) days following the end of each fiscal year the
Secretary shall be furnished with acomplete annual financial Teport
based upon an examination of the books and records of mortgagor
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10.

11.

prepared in accordance with the requirements of the Secretary,
prepared and certified to by an officer or responsible Owner and,
whenrequired by the Secretary, prepared and certified by aCextified
Public Accountant, or other person acceptable to the Sccretary.

(f)  Atrequestofthe Secretary, his agents, employees, or attorneys, the
Owners shall furnish monthly occupancy Teports and shall give
specific answers to questions upon which information is desired
from time to time relative to income, assets, liabilities, contracts,
cperation, and condition of the property ad the status of the insured
mortgage.

(g) Allrents and other receipts of the project shall be deposited in the
name of the project in g financial institution, whose deposits are
insured by an agency of the Federal Government. Such funds shali
bewithdrawn only in accordance with the provisions of this Agree-
ment for expenses of the project or for distributions of surpius cash
aspermitted by paragraph 6(¢)above. Any Qwnerreceiving funds of
the project other than by such distribution of surplus cash shall
immediatety deposit such fundsi the project bank account and faifing
sotodoin violation of this A greement shall hold such funds in trust,
Any Owner receiving property of the project in violation of this
Agreementshall holdsuch fundsin trust. Atsnchtimeas the Owners
shallhave lost conirol and/or possession of the project, all funds held
in trust shall be delivered to the mortgagee to the extent that the
mortgage indebtedness has not been satisfied.

(h) Ifthemortgage isinsured under Section 232:

(13 The Owners or lessees shall at all times maintain in full force
and effect from the state or other licensing authority such
license as may be required to operate the project as a nursing
home andshallnotleaseall or partof the projectexceptonterms
approved by the Secretary.

(2) TheOwners shall suitably equip the project for nursing home
operations.

(3) TheOwnersshaltexecuteaSecurity Agreement and Financing
Statement (or other form of chattel lier) upon all items of
equipment, except as the Secretary may exempt, which are not
incorporated as security for the insured mortgage. The Security
Agreementand Financing Statement shall constitute a first en
uponsuchequipmentandshallrunin favorof themortgagee as
additional security for the insured mortgage.

(i) Ifthe mortgageis insured under Section 231, Owners or
lessees shall at all times maintain in full force and effect
fromthestateor other licensing authority such license as
may be required to operate the project as housing for the
clderty.

Owners willcomply with the provisions of any Federal, State, or local law
prohibiting discrimination in housing on the grounds of race, color,
religion orcreed, sex, ornationalorigin, including Title VIII of the Civil
Rights Act of 1968 (Public Law 90-284; 82 Stat. 73), as amended,
Executive Order 11063, and ail requirements imposed by or pursuant to
the regulations of the Department of Housing and Urban Development
implementing these authorities (including 24 CFR Parts 100, 107 and 110,
and Subparts I and M of Part 200).

Upon a violation of any of the above provisions of this Agreement by
Owners, the Secretary may give wri:ttcn notice thereof, to Owners, by
registered or certified mail, addressed to the addresses stated in this
Agreement, or suchotheraddresses asmay subsequently, upon appropri-
ate written notice thereof'to the Secretary, be designated by the Owners as
their legal business address. If such violation is not comected to the
satisfaction of the Secretary within thirty (30) days after the date such
noticeis mailed or within such further time as the Secretary determines is

12.

13.

necessary tocotrectthe :violation, without further notice the Secretary may
declare a default under this Agreement effective on the date of such
declaration of default and upon such default the Secretary may:

(&) (i) If the Secretary holds the note - declare the whole of said
indebtedness immediately due and payab[Eand then proceed

with the foreclosure of the mortgage;

(i) Hsaidnoteisnotheldbythe Secretary - notify the holderof the
noteofsuchdefaultandrequestholderto declare adefaultunder
the notand mortgage. and holder afterreceiving such notice and
request, butnototherwise, atits option, may declare the whole
indebtedness due, and thereupon proceed with foreclosure of
the mortgage. or assign thenote and mortgage to the Secretary

. asprovided in the Regulations;

{b) Collectallrents and charges in connection with theoperation ofthe
projectandusesuchcollections topay the Owners Obligations under
this Agreement and under the note and mortgage and the necessary
expenses of preserving the property and operating the project.

(¢} Takepossessionof theproject, bring any action necessary to enforce
any rights of the Owners growing out of the project operation, and
operate the project in accordance with the terms of this Agreement
until such time as the Secretary in his discretion determines thatthe
Owners are again in a position tooperate the project in accordance
with the terms of this Agreement and in compliance with the
requirements of the note and mortgage.

(&) Applytoanycourt, State or Federal, forspecific performance of this
Agreement, foraninjunction againstany violation of the Agreement,
for the appointment of areceiver totake over andoperate the project
in accordance with the terms of the Agreement, or for such other
relief as may be appropriate, since the injury to the Secretary arising
from a default under any of the terms of this Agreement would be
irreparableand the amountof damage would bedifficultto ascertain.

Assecurity for the payment due under this A greementto thereserve fund
forreplacements, and to secure the Secretary becanse of his liability under
the endorsement of the note for insurance, and as security for the other
obligations underthis Agreement, theOwnersrespectively assign, pledge
and mortgage to the Secretary theirrights to the rents, profits, income and
chargesof whatsoever sort which they mayreceive or be entitled toreceive
from the operation of the mortgaged property, subject, however, to any
assignment of rents in the insured mortgage referred to herein, Until a
defauitis declared under this Agreement, however, permissionis granted
to Owners to collect and retain under the provisions of this Agreement
suchrents, profits, income, and charges, butupondefault this permission
is terminated as to all rents due or collected thereafter.

As used in this Agreement the term:

{a) “Mortgage”includes“Deedof Trust”, “Chattel Mortgage”, “Secu-
rity Instrument”, and any other security for the noteidentified herein,
and endorsed for insurance or held by the Secretary;

{b) “Mortgagee refers tothe holder of the mortgage identified herein,
its successors and assigns;

{c) “Owners” refers to the persons named in the first paragraph hereof
and designated as Owners. their successors, heirs and assigns;

(d) “Mortgaged Property” includes all property, real, personal or mixed,
covered by the mortgage ormortgages securing the noteendorsed for
insuranceor held by the Secretary;

(e) “Project”includesthe mortgaged property and ail its other assets of
whatsoever nature or wheresoever situate, used in or owned by the
business conducted on said mortgaged property, which business is
providing housing and other activities as are incidental thereto;
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{f) “Surplus Cash”means any cashremaining after:
(1) thepaymentof:

(i}  All sums due or currently required to be paid under the
terms of any mortgage or note insured or held by the

Secretary;

(i) Al amountsrequired to be deposited in the reserve fund
forreplacements;

(iit) All obligations of the project other than the insured
mortgageunless funds for payment are set aside or defer-
mentof paymenthas been approved by the Secretary; and

(2) thesegregationof:

i) An amount cqual to the aggregate of all special funds
reguired to be maintained by the project; and

(i) Alltenantsecurity depoﬁts held.

(g) “Distribution” means any withdrawal or taking of cash or any assets
of the project, including the segregation of cash or assets for
subsequent withdrawal within the limitations of Paragraph 6(e)
hereof, and excluding paymentforreasonableexpenses incidentto
the operation and maintenance of the project.

(h) “Default” means adefaultdeclared by the Secretary when aviolation
ofthis Agreementis notcorrected tohis satisfaction within the time
allowed by this Agreementor such further time as may be atlowed
by the Secretary after written notice;

(i} *“Section”refers to a Section of the National Housing Act, as
amended.

() “Displacedpersons or families” shall mean a family orfamilies, or
aperson, displaced from an urban renewal area, or as the result of
governmentaction, or as aresult of amajor disaster asdetermined by
the President pursuant to the Disaster Relief Act of 1970,

14,

15.

16.

17.

(k) “Elderly person” means any person, married or single, whois sixty-
two years of age or over.

Thisinstrument shall bind, and the benefits shall inure to, therespective
Owners, their heirs, legal representatives, executors, administrators,
successors in office or interest, and assigns, and to the Secretary and his
successors so long as the contract of mortgage insurance continues in
effect, and during such further time as the Secretary shall be the owner,
holder, or reinsurer of the mortgage, orobligated toreinsure the mortgage.

Owners warrant that they have not, and will not, execute any other
agreement with provisions contradictory of, or in opposition to, the
provisions hereof, and that, in any event, therequirements of this Agree-
ment ate paramount and controlling as to the rights and obligations set
forth and supersede any otherrequirements in conflict therewith.

Theinvalidity of any clause, partorprovisions of this Agreement shallnot
affect the validity or the remaining portions thereof, ~

Thefollowing Owners: Westpoint I} Apartments Limited Partnership and

any and all incoming partmers pursuant to FHA regulations
Do not assume personal liability for payments due under the note and

mortgage, or for the payments to the reserve for replacements, or for
matters not under their control, provided that said Owners shall remain
liable under this Agreement only with respect to the matters hereinafter
stated; namely:

{a) forfunds or property of the project coming into their hands which,
by the provisions hereof, they are notentitled to retain; and

(b) fortheirdown acts and deeds or acts and deeds of others which they
have authorizedin violation of the provisions hereof.

(To be executed with formalities for recording a deed to real estate.)

IN WITNESS WHEREQF, the parties hereto have
set thelr hands and-seais on the day first
hereinabove written.

WESTPOINT II APARTMENTS LIMITED PARTNERSHIP,
a Nebraska limited partnership

By:

m CDMWVL&J\

Stan]:ey C. Silverman, General Partner

SECRETARY OF HOUSING AND URBAN DEVELOPMENT,

acting by throu

By:

Authorized Agfnt

Print: LS# 6 l/é’_, 43,&

the Federal Housing Commissioner
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State of Nebraska )
)ss.
County of Douglas )

The foregoing instrument was acknowledged before me this ./ zed day of March, 2000,
by Stanley C. Silverman, General Partner of Westpoint II Apartments Limited
Partnership, a Nebraska Limited Partnership, on behaif of the Partnership.

GENERAL NOTARY-State of Hlebraska . _4 Z &/

Co REVA L. GRIMM
E:f;i_ Hhy Comm. Exp. 9\22&05 NOta_\?/

State of Nebraska )
)ss.
County of Douglas )
i A
On this 2 E day of March, 2000, before me appeared  Steve Bage. R

who being duly sworn did say that he is the duly appointed authorized agent and person
who executed the foregoing instrument by virtue of the authority vested in him by 24
C.F.R. 200.118 and 200.119, and acknowledged the same to be his free and voluntary act
and deed as authorized agent for and on behalf of the Secretary of Housing and Urban
Development.

In testimony Whereof, I have hereunto set my hand affixed my notarial seal on the day
and year last written above.

GENERAL NOTARY-State of Nebraska ]
FELICIA JACKSON  Notary
My Coimm. Exp, March 3, 2003

-




EXHIBIT 6 A 2

LEGAL DESCRIPTION



EXHIBIT A

PART OF LOT 21 WESTWOOD HEIGHTS 12TH ADDITION, AN ADDITION TO
THE CITY OF OMAHA, AS SURVEYED, PLATTED AND RECORDED IN DOUGLAS
COUNTY, NEBRASKA, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT A POINT ON THE NORTH LINE OF THE UNION PACIFIC
RAILROAD RIGHT-OF-WAY, SAID POINT BEING 116.0 FEET EAST OF THE
WEST LINE OF THE SW1/4 OF SECTION 31, Ti15N, R12E OF THE 6TH
P.M.; THENCE NORTH 0°00'44" EAST (ASSUMED BEARING) ON A LINE
110.0 FEET EAST OF AND PARALLEL TO THE WEST LINE OF SAID SW1/4,
595.0 FEET TO THE POINT OF BEGINNING; THENCE CONTINUING NORTH
0°00'44" EAST, ON SAID LINE, 846.81 FEET; THENCE NORTH
89°54'44" EAST, 250.55 FEET TO THE WEST LINE OF LOTS 1008 THRU
1024, WESTWOOD HEIGHTS 14TH ADDITION; THENCE SOUTH 0°00'44"
WEST, ON SAID WEST LINE 848.0 FEET; THENCE SOUTH 89°52'12"
WEST, 249.65 FEET TO THE POINT OF BEGINNING.

9951011056




