Filed in Douglas District Court
*xx EFILED ***
Case Number: D01CI190000919
Transaction ID: 0008141590

IN THE DISTRICT COURT OF DOUGLAS COUNTY, [{EBRA SKR/2019 10:47:29 AM CST

CGG VENTURES, INC. d/b/a XCEL CASE NO.:
ROOFING,

Plaintiff
V. COMPLAINT

LUIS ROBLES d/b/a CENTRO HOME
IMPROVEMENT,

Defendant.

Plaintiff, CGG Ventures, Inc. d/b/a Xcel Roofing (“Xcel”), states and alleges the
following for its claims for relief against Defendant, Luis Robles d/b/a Centro Home
Improvement (“Centro”).

Parties, Jurisdiction, and Venue

1. Xcel is a Nebraska Corporation with its principal place of business at 2430
S. 156th Circle, Omaha NE 68130.
2. Upon information and belief, Luis Robles is an individual residing at 3722

N. 551 St. in Douglas County, Omaha, Nebraska and doing business as Centro Home
Improvement (“Centro”).

3. Mr. Robles is not a minor, an incompetent person, or a person in the military
services so as to be entitled to the benefits of the Servicemembers Civil Relief Act of 2003
(50 U.S.C. Appx. 8§ 501 et seq.).

4. Jurisdiction in this Court is proper pursuant to Neb. Rev. Stat. § 24-302.

5. Venue is proper pursuant to Neb. Rev. Stat. 8§ 25-401, et seq. because the

Defendant resides in Douglas County, Nebraska.



General Allegations

6. On or about March 24, 2017, Centro entered into a Subcontractor Labor
Agreement pursuant to which Xcel engaged Centro to provide roofing services and
Centro accepted such engagement (the “Labor Agreement”). A true and correct copy of
the Labor Agreement is attached hereto as Exhibit A and incorporated herein by
reference.

7. The Labor Agreement is a non-exclusive agreement whereby Xcel could
subcontract with other laborers for performance of any contract and by which Centro was
free to perform services for other parties.

8. The Labor Agreement required that Centro comply with certain standards
when it performed the work under the Agreement. In this regard, the Labor Agreement
required Centro to:

a. “provide services in a good and workmanlike manner in accordance
with the work order for work to be performed at each job site and in compliance
with all applicable federal, state, and local laws, codes and regulations”;

b. “promptly begin work as soon as notified by [Xcel] and to complete
the work in a professional and workmanlike manner within a reasonable period of
time once work is commenced, and in any event, by the deadlines established by
[Xcel].”; and

C. “provide competent supervision, a sufficient number of skilled
workers, and adequate and proper materials to maintain [Xcel’'s] work schedule.”

Exhibit A, Labor Agreement | 5.



9. The Labor Agreement makes clear that Xcel “is interested solely in the
results to be obtained from [Centro’s services], and the manner and means used by
[Centro] in providing the Services are matters solely within the authority and discretion of
[Centro], subject to all applicable laws.” Exhibit A, Labor Agreement { 5(g).

10. Pursuant to the Labor Agreement, Centro agreed to warrant against any
defects in its workmanship. Specifically 11 of the Labor Agreement states:

For the avoidance of doubt, [Centro] acknowledges and agrees that [Centro]
is responsible for the repair of any and all interior damages, including, but
not limited to, mold remediation, resulting from [Centro]'s performance of
the Services. Exhibit A, Labor Agreement § 11.

11. The Labor Agreement also provides that Centro will protect, defend,
indemnify, and hold Xcel harmless from and against any and all claims arising out of or
related to (i) any breach of the Labor Agreement by Centro and (ii) any other third-party
claims arising out of Centro’s services pursuant to the Labor Agreement. Exhibit A, Labor
Agreement § 15.

12. Centro was required to obtain comprehensive general liability insurance
with limits of liability not less than $1,000,000.00 per occurrence.

13. Pursuant to the Labor Agreement Centro agreed to obtain insurance
coverage that listed Xcel as an additional insured on its comprehensive general liability
insurance policy. Exhibit A, Labor Agreement at { 10.

14.  Onor about July 23, 2017, Xcel entered into an agreement with Eulalio and
Becky Araujo (“Homeowners”) to remove old roofing material and install new roofing

material on their home (“Araujo Home”) (the, “Homeowner Contract”). The Homeowner

Contract is attached hereto as Exhibit B and incorporated herein by reference



15. Pursuant to the Labor Agreement, Centro was hired to perform certain
roofing work on the Araujo Home as an independent contractor of Xcel (the
“Subcontract”).

16.  Xcel's business practice is to require its subcontractors to complete roof
installations in one day whenever practicable in order to avoid leaving the home exposed
to the elements.

17. In the event that a subcontractor cannot complete a roof installation within
a single day, prior to leaving the job site, that subcontractor is responsible for securing
the roof in a manner that will prevent any damage to the home on which a new roof is
being installed.

18.  On or about August 20, 2017, Centro began installation of the roof on the
Araujo Home, but failed to complete the installation of the roof.

19. The portion of the roof that remained unfinished on that date included the
very top of the roof or, “the ridge”, which was open to allow for installation of a ridge vent.

20. In order to prevent water infiltration in the event of an overnight storm,
Centro needed to properly secure/protect the opening at the ridge vent to prevent any
potential or actual water infiltration into the home.

21. Centro made some attempt to cover the ridge vent opening with felt before
leaving for the day.

22. A reasonably prudent contractor would have added a tarp over the ridge
vent opening, in addition to the felt, to prevent water infiltration and to ensure the best

protection for the Homeowners.



23.  Centro failed to adequately and reasonably secure a cover over the ridge
vent opening.

24.  Centro failed to adequately and reasonably protect the home against water
infiltration.

25.  On or about August 20, 2017, the Araujo Home was subjected to a rain and
wind storm.

26. As adirect result of Centro’s failure to properly weatherproof the ridge vent
opening, water from the storm infiltrated into the interior of the Araujo Home through the
ridge vent.

27.  The water infiltration caused by Centro’s failure to properly protect the home
caused substantial damage to the Araujo Home.

28. Centro’s failure to perform its work in a good and workmanlike manner
caused substantial damage to the Araujo Home.

29. Centro’s failure to properly protect the home from the elements caused
substantial damage to the Araujo Home.

30. Due to the damage caused by Centro’s work, the Homeowners demanded
remediation and repair of the damages caused by the water infiltration to the Araujo
Home.

31.  Xcel provided repairs of such damages to the Araujo Home at its expense
in a total amount of not less than $70,892.62.

32. The Homeowners have not payed Xcel for the work performed to remediate
and/or repair damages caused by Centro’s work on the Araujo Home.

33.  Xcel demanded indemnification from Centro for the repairs.



34.  Centro has failed and/or refused to indemnify Xcel.
COUNT I — CONTRACTUAL INDEMNIFICATION

35.  Xcel incorporates the allegations of the foregoing paragraphs as if fully set
forth herein.

36. Xcel and Centro entered into the Labor Agreement.

37.  Xcel and Centro entered into the Subcontract pursuant to the terms of the
Labor Agreement.

38. The Homeowner's demand for repair of damages caused by water
infiltration qualifies as a claim under the Subcontract and Labor Agreement that Centro is
required to protect, defend, indemnify, and hold Xcel harmless from and against.

39. Xcel demanded that Centro indemnify Xcel from the Homeowner’s claims.

40. Centro failed and/or refused to indemnify Xcel.

41. Centro breached the Subcontract.

42.  Centro breached the Labor Agreement.

43.  When Centro performed work on the roof of the Araujo Home on behalf of
Xcel, Centro failed to exercise the requisite standard of care that a reasonably prudent
contractor would have exercised when performing the aforementioned work, and/or
Centro failed to perform all facets of the repair and replacement work at the Araujo Home
in a professional and workmanlike manner.

44. The acts of Centro were the sole and proximate cause of the alleged
damages to the Araujo Home.

45.  As aresult of Centro’s actions, it is responsible and liable for the damages

claims by the Homeowners.



46. The Labor Agreement is a valid, enforceable contract that obligates Centro
to indemnify Xcel for any damages claimed by the Homeowners.

47.  The Subcontract is a valid, enforceable contract that obligates Centro to
indemnify Xcel for any damages claimed by the Homeowners.

48.  Xcel has performed all conditions precedent to its right to receive indemnity
from Centro, or such conditions have been waived.

49. Based on the foregoing, Xcel is entitled to be indemnified by Centro for
repairs performed on the Araujo Home.

50.  Xcel incurred costs totaling not less than $70,892.62 to repair the damages
caused by Centro’s work on the Araujo Home.

COUNT ll- BREACH OF CONTRACT

51.  Xcel incorporates the allegations of the foregoing paragraphs as if fully set
forth herein.

52.  Xcel and Centro entered into the Labor Agreement.

53.  Xcel and Centro entered into the Subcontract pursuant to the terms of the
Labor Agreement.

54.  The Labor Agreement is a valid and binding contract.

55.  The Subcontract is a valid and binding contract.

56.  Pursuant to the Labor Agreement and Subcontract, Xcel retained Centro to
perform work on the Araujo Home.

57.  Xcel fully performed its duties under the Homeowner Contract and any
responsibility to the Homeowners for breach of the Homeowner Contract falls on Centro,

who failed to properly protect the Home from the elements when it left the job site.



58.  The acts of Centro were the sole proximate cause of the damages to the
Araujo Home.

59. Centro breached the Agreement and Subcontract by failing to perform its
work in a good and workmanlike manner.

60.  Xcel has performed all conditions precedent and substantially performed its
duties under the Agreement and Subcontract.
61. Xcel was damaged by Centro’s breach of the Subcontract in an amount not

less than $70,892.62.
COUNT Ill- NEGLIGENCE (In the Alternative)

62.  Xcel incorporates the allegations of the foregoing paragraphs as if fully set
forth herein.

63. Centro owed a duty to Xcel to perform services on the Araujo Home in a
reasonable manner.

64. Centro violated its duty to Xcel by failing to perform its work in a reasonable
manner, including by failing to properly secure the ridge vent opening when Centro
determined it could not complete the roof installation in a single day.

65. Centro’s failure to perform its work in a reasonable manner was the sole
proximate cause of damage to Xcel.

66. Xcel was damaged by Centro’s negligence in an amount not less than
$70,892.62.

COUNT IV- COMMON LAW INDEMNIFICATION (In the Alternative)
67.  Xcel incorporates the allegations of the foregoing paragraphs as if fully set

forth herein.



68. Centro failed to exercise the requisite standard of care that a reasonably
prudent contractor would have exercised when covering the ridge vent opening.

69. Xcel fully performed its duties under the Homeowner Contract and any
responsibility to the Homeowners for breach of the Homeowner Contract falls on Centro,
who failed to properly secure the ridge vent opening.

70.  The acts of Centro were the sole proximate cause of the damages to the
Araujo Home.

71.  As aresult of Centro’s actions, it is responsible and liable for the damages
claimed by the Homeowners.

72.  Any responsibility or liability of Xcel to the Homeowners for damages to the
Araujo Home is vicarious only and is the direct and proximate result of the actions and
conduct of Centro.

73.  Any responsibility or liability of Xcel to the Homeowners for damages to the
Araujo Home is solely due to the actions and conduct of Centro.

74.  Centrois liable at common law to indemnify Xcel for any and all such liability
of Xcel to the Homeowners.

75. Based on the foregoing, Xcel is entitled to be indemnified by Centro.

76.  Xcel has been damaged by Centro’s failure to indemnify it.

COUNT V- CONTRIBUTION (In the Alternative)

77.  Xcel incorporates the allegations of the foregoing paragraphs as if fully set
forth herein.

78. Based on the foregoing, Xcel has a right of contribution against Centro

based on the amount of fault so attributed to Centro.



WHEREFORE, CGG Ventures, Inc. d/b/a Xcel Roofing respectfully requests that
the Court award damages to Xcel on the grounds set forth above in an amount to be
proven at trial but in no event less than $70,892.62, pre and post judgment interest, costs,
and for such further and different relief as this Court deems just and equitable.

Dated: February 4, 2019.

CGG VENTURES, INC. d/b/a XCEL
ROOFING, Plaintiff,

By: o/ Etzabeth A4 Foffman

J. Daniel Weidner, #23738

Elizabeth A. Hoffman, #25875
KOLEY JESSEN P.C., L.L.O.

One Pacific Place, Suite 800

1125 South 103rd Street

Omaha, NE 68124-1079

(402) 390-9500

(402) 390-9005 (facsimile)
Daniel.Weidner@koleyjessen.com
Elizabeth.Hoffman@koleyjessen.com

Attorneys for Plaintiff.
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