
Case Summary

In the District Court of Douglas County
The Case ID is CI 18 0004138

Michael P Sortino v. Brian K Magee Sr
The Honorable Gregory M Schatz, presiding.
Classification: Receiverships, etc-Other Equity
Filed on 05/01/2018
This case is Open as of 05/01/2018

Parties/Attorneys to the Case

Party Attorney
Plaintiff ACTIVE

Michael P Sortino Daniel P Bracht
444 Riverfront Plaza #604 128 N. Main Street

PO Box 252
Omaha NE 68102 West Point NE 68788

402-372-5500
Alias is Upstream Brewing Company LLC
Defendant ACTIVE

Brian K Magee Sr Lawrence K Sheehan
1337 South 101 St #1 9290 West Dodge Road Suite 3
Omaha NE 68124 Omaha NE 68114

402-390-0390
Defendant ACTIVE

Gary Hoffman Kathryn J Derr
914 Wicklow Road 1301 S. 75th Street, Suite 1
Papillion NE 68046 Omaha NE 68124

402-827-7000
Defendant ACTIVE

Upstream Partners LLC Kathryn J Derr
514 South 11th Street 1301 S. 75th Street, Suite 1
Omaha NE 68102 Omaha NE 68124

402-827-7000
Defendant ACTIVE

Sortino Asset Management Co LLC Colin J Bernard
Registered Agent:Michael Sortino 11404 West Dodge Road, Suite
444 Riverfront Plz, #1402
Omaha NE 68102 Omaha NE 68154

402-492-9200
Intervenor ACTIVE

Upstream Brewing Company LLC T R Wright
1700 Farnam Street Suite 1500
Omaha NE 68102
402-344-0500

Court Costs Information

Incurred By Account Date Amount

Plaintiff Petition 05/01/2018 $35.00

Plaintiff Filing Fee - State 05/01/2018 $1.00

Plaintiff Automation Fee 05/01/2018 $8.00

Plaintiff NSC Education Fee 05/01/2018 $1.00
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Incurred By Account Date Amount

Plaintiff Dispute Resolution Fee 05/01/2018 $0.75

Plaintiff Indigent Defense Fee 05/01/2018 $3.00

Plaintiff Uniform Data Analysis Fee 05/01/2018 $1.00

Plaintiff J.R.F. 05/01/2018 $6.00

Plaintiff Filing Fee-JRF 05/01/2018 $6.00

Plaintiff Legal Aid/Services Fund 05/01/2018 $6.25

Plaintiff Complete Record 05/01/2018 $15.00

Plaintiff Service Fees 05/09/2018 $5.66

Plaintiff Service Fees 05/09/2018 $5.66

Plaintiff Service Fees 05/09/2018 $5.66

Intervenor Service Fees 06/14/2018 $7.62

Financial Activity

No trust money is held by the court
No fee money is held by the court

Payments Made to the Court

Receipt Type Date For Amount

296511 Electronic Trans 05/02/2018 Sortino,Michael,P $83.00

Petition $35.00

Filing Fee - State $1.00

Automation Fee $8.00

NSC Education Fee $1.00

Dispute Resolution Fee $.75

Indigent Defense Fee $3.00

Uniform Data Analysis $1.00

J.R.F. $6.00

Filing Fee-JRF $6.00

Legal Aid/Services Fun $6.25

Complete Record $15.00

Register of Actions

07/13/2018 Order
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This action initiated by Gregory M Schatz

RE: PLFS Mot for Temp Restraining Order and DEFS Mot to Dismiss / RT
**SEE ORDER**
Image ID 001712580D01

07/13/2018 Appearance of Counsel
This action initiated by party Sortino Asset Management Co LLC

Re: Sam King & Colin Bernard JB
Image ID N18194N30D01

06/14/2018 Return Summons/Alias Summons
The document number is 00543545

JB
Served 06/05/2018, Certified Mail
Image ID N181654P2D01

06/13/2018 Notice-Hearing

This action initiated by group DEFs
6-26-18 2:00 PM JB

Image ID N181640KAD01

06/12/2018 Motion-Restraining Order
This action initiated by party Upstream Brewing Company LLC

6-15-18 9:00 AM #501 JB
Image ID N18163T8ED01

06/12/2018 Motion-Restraining Order
This action initiated by party Upstream Brewing Company LLC

6-15-18 9:00 AM #501 JB
Image ID N18163SB8D01

06/06/2018 Answer
This action initiated by party Brian K Magee Sr

al
Image ID N181572SSD01

06/04/2018 Summons Issued on Sortino Asset Management Co LLC
The document number is 00543545

Summons-Inverse
EMAILED: rwright@bairdholm.com

Image ID D00543545D01

06/01/2018 Praecipe-Summons/Alias
This action initiated by party Upstream Partners LLC

as
Image ID N18152L9MD01

06/01/2018 Complaint-Intervene
This action initiated by party Upstream Brewing Company LLC

ag
Image ID N18152KGID01

05/31/2018 Motion-Dismiss
This action initiated by party Upstream Partners LLC

JB
Image ID N18151DR8D01

05/31/2018 Motion-Dismiss
This action initiated by party Gary Hoffman

JB
Image ID N18151DQMD01

05/31/2018 Motion-Dismiss
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This action initiated by party Gary Hoffman
JB

Image ID N18151DOAD01

05/23/2018 Order
This action initiated by Gregory M Schatz

RE: Intervene and Add Party GRANTED / RT eNotice Certificate Attached
not mailed

Image ID 001686408D01

05/18/2018 Motion-Intervene
filed by Upstream Brewing Co., LLC 5-21-18 9:00 AM #501 JB

Image ID 001622992D01

05/09/2018 Notice-Hearing
This action initiated by party Michael P Sortino

Re: App Temp Restrain Order & Temp Inj 5/21/18 9am CR 501 /mg
Image ID N18129PRCD01

05/09/2018 Application
This action initiated by party Michael P Sortino

Re: Temp Restrain Order & Temp Injunction /mg
Image ID N18129PRAD01

05/09/2018 Affidavit-Support of Motion
This action initiated by party Michael P Sortino

MG
Image ID N18129PR4D01

05/09/2018 Return Summons/Alias Summons
The document number is 00535698

MG
Served 05/05/2018, Certified Mail
Image ID N18129S0KD01

05/09/2018 Return Summons/Alias Summons
The document number is 00535697

MG
Served 05/07/2018, Certified Mail
Image ID N18129S08D01

05/09/2018 Return Summons/Alias Summons
The document number is 00535696

MG
Served 05/07/2018, Certified Mail
Image ID N18129S00D01

05/02/2018 Summons Issued on Upstream Partners LLC
The document number is 00535698

Summons e-mailed

Image ID D00535698D01

05/02/2018 Summons Issued on Gary Hoffman
The document number is 00535697

Summons e-mailed
Image ID D00535697D01

05/02/2018 Summons Issued on Brian K Magee Sr
The document number is 00535696

Summons e-mailed
Image ID D00535696D01

05/01/2018 Praecipe-Summons/Alias
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This action initiated by party Michael P Sortino
MM

Image ID N18121P2MD01

05/01/2018 Complaint-Praecipe
This action initiated by party Michael P Sortino

Praecipe filed separate MM
Image ID N18121P2CD01

Judges Notes

05/21/2018
05-21-2018 Schatz
Parties appear by attorneys. Motion to intervene granted. Order to be
submitted. By agreement, hearing continued to June 15, 2018 at 9:00
am.
05/22/2018
05-22-2018 Schatz
Signed Order Granting Motion to Intervene and Add Additional Party.
06/15/2018
06-15-2018 Schatz
Parties appear by attorneys. Evidence received on cross applications
for temporary restraining orders. Matter submitted on arguments and
briefs to be submitted.
06/26/2018
06-26-2018 Schatz
Parties appear by attorneys. Defendant Upstream Partners' and Gary
Hoffman's motions to dismiss submitted on arguments. Briefs to be
submitted and matter taken under advisement.
07/12/2018
07-12-2018 Schatz
Signed Order (see Order for details). Nothing under advisement.
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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

MICHAEL P. SORTINO, as a Member of
and on behalf of Upstream Brewing
Company, LLC, a Colorado Limited
Liability Company

Plaintiff,

v.

BRIAN K. MAGEE, GARY HOFFMAN, and
UPSTREAM PARTNERS, LLC

Defendant.

UPSTREAM BREWING COMPANY, LLC

Intervenor,
v.

SORTINO ASSET MANAGEMENT
COMPANY, LLC

Additional Defendant.

CASE NO. CI 18-4138

INTERVENOR'S COMPLAINT

COMES NOW UPSTREAM BREWING COMPANY, LLC, Intervenor herein,

(hereinafter "UBC"), by and through its undersigned counsel, and for its Complaint in

Intervention states as follows:

1. UBC is a Colorado Limited Liability Company which owns the restaurant,

bar and brewery located in Omaha, Douglas County, Nebraska, known as the

"Upstream".

2. UBC is owned by approximately 26 members, whose interests range from

a fraction of one percent up to 50.38 per cent, which is the amount owned by Defendant

Upstream Partners, LLC ("Upstream Partners").

Filed in Douglas District Court
*** EFILED ***

Case Number: D01CI180004138
Transaction ID: 0006949570

Filing Date: 06/01/2018 02:37:24 PM CDT
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3. UBC is naming Sortino Asset Management, LLC ("SAM") as an additional

defendant herein. On UBC's information and belief, two revocable trusts own SAM, and

Plaintiff and his wife, Anna M. Sortino, are the respective trustees of the two trusts.

According to Plaintiff's affidavit in this case, SAM purchased loan and security

documents formerly held by UBC's lender, Mutual of Omaha Bank. Those loan

documents include promissory notes, security agreements and various deeds of trust

filed and/or recorded against UBC's real and personal property. As a result, SAM is

UBC's secured lender.

4. Beginning in 2002, UBC borrowed money and pledged its assets, initially

for the purpose of allowing Defendants Upstream Partners and Brian Magee to

purchase 50 units held by another former member of UBC. As a result of that purchase,

Upstream Partners became the majority owner of UBC. That loan was unanimously

authorized by UBC and all of its members, including the Plaintiff.

5. Since 2002, UBC has borrowed, from time to time, additional amounts for

various reasons related to the Upstream, and has pledged its assets to Mutual of

Omaha Bank (or other, prior lenders) for those purposes. Thus, the loans held by SAM

are in some respects a continuation of the 2002 loan. The principal amounts UBC owes

SAM pursuant to the outstanding loans total approximately $2.2 million.

6. UBC's obligations owed to SAM under the loans have matured and are

now due. SAM has begun exercising its remedies under its loan documents, and has

commenced a non-judicial foreclosure against UBC's real property by sending and

recording notices of default. Copies of those notices of default are attached hereto as

Exhibits 1, 2 and 3.
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7. UBC seeks to repay its secured debt owed to SAM, in its entirety, by

obtaining a new loan from a private lender, and thereby halting the foreclosure. That

loan, which will be in sufficient amount to pay the debt owed to SAM in full, will be used

exclusively for that purpose. By paying off the debt owed to SAM, UBC will avoid SAM's

pending foreclosure on UBC's assets, and thus preserve its ability to maintain

operations.

8. UBC's operating agreement, at paragraph 7.1(b) and (c), permits UBC to

borrow funds and encumber its property on the vote or written consent of more than

50% voting interest of its members, and this requirement is met by the votes and/or

consents of UPC and Brian K. Magee.

9. To commence the non-judicial foreclosure against UBC's real property,

SAM instructed the trustees under its deed of trust to record notices of default in the

Douglas County Register of Deeds' office. The notices of default assert that the UBC

real property stands as collateral for not only principal and interest with respect to the

loans, but also late fees in the approximate total amount of $141,000. These asserted

late fees are an impermissible penalty, are improperly calculated, and even if some late

fees are permissible the amount of any such late fees UBC owes SAM are far less than

the amounts SAM asserts.

10. UBC's real estate, situated in Omaha's Old Market area, is extraordinary

and unique and cannot be replicated or replaced. It has been UBC's home for more

than 20 years. It has an appraised value of at least $4 million. Because of UBC's long-

standing ownership of the real estate, and its unique character, age and location, it has

become a critical part of the Upstream brand.
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11. The debt is secured by UBC's real estate. The amount of the debt is

significantly less than the real estate's value.

12. UBC is aware Defendant Upstream Partners and Brian K. Magee have

loaned certain monies from UBC to pay obligations of a separate company which

owned another Upstream restaurant and brewery, which was formerly at a location in

the west part of Omaha. An accountant has calculated the amount owing from

Upstream Partners and Brian K. Magee to be $904,851. The Defendants have been

working with UBC on a plan to repay those monies, and have agreed to repay the sum

of $904,851 from distributions they would otherwise be entitled to receive as members

of UBC.

13. Plaintiff's actions in seeking an injunction to stop UBC from obtaining a

loan to pay its obligations owed to Plaintiff's related company, SAM, threaten to

irreparably harm UBC. If UBC loses its very valuable and unique real estate in which it

conducts its restaurant, bar and brewery operations, an important and irreplaceable

portion of its brand will be lost as well, and it may be forced out of business. In addition,

foreclosure will cause UBC to lose its very considerable equity in that building to the

benefit of one minority investor, which is the Plaintiff.

14. The Court should deny the injunctive relief Plaintiff requests. If Plaintiff's

requested injunction is granted, UBC will be unable to pay off its loans owed to SAM.

15. The fact that UBC assets are being pledged as collateral for the new loan

that UBC seeks is not a sufficient reason to halt UBC's ability to repay the SAM loans.

UBC's assets were pledged for this and prior loans many ago, and the new loan will

only be sufficient to pay the loans owed to SAM.



5

16. This litigation has already caused UBC to lose the benefit of a prior,

arranged loan from another lender. Plaintiff threatens to ruin UBC's ability to repay the

loans owed to SAM.

17. In its Complaint, Plaintiff requests appointment of a receiver for the real

estate and restaurant/brewery business. Appointment of a receiver would have an

extremely detrimental effect on UBC, and would likely cause it to lose business and

revenues. Appointment of a receiver is not necessary because the property is being

well cared-for and the business has a track record of profitability. In addition, the value

of the real property exceeds the debt to SAM.

FIRST CAUSE OF ACTION—DECLARATORY RELIEF

18. The allegations of paragraphs 1-17 are incorporated herein by reference

as if plead in full.

19. SAM seeks to recover from UBC the late fees described above, and the

amounts SAM demands are in violation of the promissory notes UBC signed and

delivered to Mutual of Omaha Bank, which SAM now owns and holds. True and correct

copies of these notes are attached hereto as Exhibits 4-6, respectively, and are

incorporated herein by this reference (collectively, the "Notes").

20. According the Notes' terms, late fees are incurred only if UBC made a late

installment payment, and the late fee is based on the amount of the installment

payment. The late fees are not applicable if the loan is not paid in full at maturity and/or

should not be calculated on the entire principal balance owed under the Notes.

21. SAM's asserted late fees constitute a penalty which is unenforceable

under Nebraska law.
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22. UBC must be allowed to close the loan it will use to pay SAM in full. If the

dispute over the amount of late fees is not resolved, UBC seeks an order from the Court

allowing it to pay into the court registry an amount equivalent to the disputed portion of

the late fees, to be held until the Court decides that issue and awards such amount to

SAM or to UBC.

WHEREFORE, UBC seeks a declaration from this Court that the late fees are not

recoverable by SAM, and a further declaration that UBC shall be permitted to repay the

Notes, without regard to the late fees, and that upon such payment SAM is required to

release its liens and security interests against UBC's real and personal property.

SECOND CAUSE OF ACTION—INJUNCTIVE RELIEF

23. The allegations of paragraphs 1-22 are incorporated herein as if pleaded

in full.

24. In order to avoid further irreparable harm, UBC requests the Court issue

an order allowing UBC to borrow the funds necessary to pay its obligations owed to

SAM in full, and enjoining Plaintiff and/or SAM from further interference with UBC's

efforts to borrow money. In addition, if the dispute over the late fees is not resolved in

time for the closing of UBC's new loan, UBC requests the Court order that the disputed

portion of the late fee be paid into the registry of the court for determination of that

issue, and that SAM should accept the payoff amount, less the disputed portion, and

instruct SAM to release its liens and security interests against UBC's real and personal

property, which includes but is not limited to SAM instructing the trustee under its deeds

of trust to release/reconvey the deeds of trust recorded against UBC's real property.
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25. In the event that the Court determines, contrary to the urgings of UBC and

the defendants, to grant the injunction requested by Plaintiff to stop UBC from borrowing

money to pay off the SAM loans, the Court should likewise enjoin SAM and Plaintiff

from taking further actions to foreclose on UBC's real estate. Absent such an injunction,

the foreclosure will proceed and UBC will be irreparably harmed, for the reasons

already stated herein.

26. Neither Plaintiff nor SAM will be harmed by such an injunction because

UBC's continued operation of the restaurant, and payment by UBC of its ordinary

obligations and real-estate related obligations, such as real estate taxes and

maintenance of the building, will maintain the value of the real estate.

WHEREFORE, UBC requests that the court (a) deny the injunction requested by

Plaintiff; (b) deny the request for a receiver; (c) if Plaintiff's injunction is granted, that

Plaintiff be enjoined from continuing with the foreclosure of the UBC real estate; and

(d) require SAM to release/reconvey the deeds of trust recorded against UBC's real

estate, even if the late fee is not paid, so long as UBC pays into the registry of the Court

an amount sufficient to cover those disputed late fees, should they be found to be

enforceable and/or recoverable from UBC.

Dated this 1st day of June, 2018.

UPSTREAM BREWING COMPANY, LLC,
INTERVENOR

By:/s/ T. Randall Wright

T. Randall Wright (NE #16398)
Brandon R. Tomjack (NE #22981)

of BAIRD HOLM LLP
1700 Farnam Street, Suite 1500
Omaha, Nebraska 68102-2068
Phone: 402-344-0500
Email: rwright@bairdholm.com
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