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SUBORDINATION, NONDISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATION, NONDISTU RBA\Q}J AND ATTORNMENT
AGREEMENT, (the "Agreement”) is entered into as of Lge m%\km i 2011 (the
"Eflective Date™), between PINNACLE BANK, whose :}f.idi\n s iy F8OBT Burt ‘«imu Cnsaha,
NE 68022 ("Mortgagee™), {! “&\%_ig\fgi g b pa A \&.\f»-\ s Comparation whose
address is ‘ﬁ\»”f {lectelontern Do Suaha e G e Landlord™) and BURGER KING
CORPORATION, a Florida corpmaﬁon whose address is 5505 Blae Lagoon Drive, Miami,

Florida 33126 (" Tenant'}, with reference to the following facis:

<IN

RECITALS

WHEREAR, Landlord is purchasing the real property located at 2005 East 23" Avenue,
Fremont, NE 68025 in the County of Dodge, State of Nebraska {the "Property"), as more
particularly described in Exhibit "A" attached hereto and made a part;

WHEREAS, Landlord will be assuming that certain Lease dated as of March 31, 2006, as
amended by that certain Amendment to Lease dated July 16, 2008 (collectively known as the
“Lease"), pursuant to which Elaine Sue Chan, as lessor, demised to Tenant the Property fora
term of twenty (20) years, with the right to extend the term for two(2) additional periods of five
(5) years each, together with all possessory rights set forth in the Lease and of Public Record;

WHERHEAS, on or about the Effective Date, Landlord will enter into a Deed of Trust and
S&,Udﬂi‘s’ Ag,m ement and Assignment of Rents in favor of Mortgagee in the amount of
${ 8% LS 10 S (the “Mertgage”) which will be recorded in the Public Records of Dodge
C()uni,y, State of MNebraska; and

WHEREAS, Mortgagee has agreed that the Lease shall remain in effect on the terms and
conditions heretnafter set forth, notwithstanding any foreclosure or other proceedings for
enforcement of the Mortgage.

The parties hereto desire, under the provisions set forth in this Agreement, to assure
Tenant that in the event of foreclosure of the Mortgage, or in the event of a sale in lieu of such
foreclosure, or in the event that Mortgagee directly or indirectly becomes the new landiord of the
Premiscs, or in the event that Mortgagee desires to assert the priority of the terms of the Loan for
any reason, that the terms of the Lease shall not be terminated, disturbed or adversely affected.

NOW, THEREFORE, for good and sufficient consideration, the parties hereto agree as
follows:

i Definitions, The following terms shall have the following meanings for

purposes of the Agreement:
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1.1 Construction-Related  Obligation. A "Construction-Related
(bligation” means any obligation of Landiord under the Lease to make, pay for, or reimburse
Tenant for any alterations, demolition, or other improvementis or work at the Premises.
"Construction-Related Obligations” shall not include: (a) reconstruction or repair following fire,
casualty or condemnation; or (b) day-to-day maintenance and repairs.

1.2 Foreclosure Fvent, A "Foreclosure Eveni”" means: (&}
foreclosure under the Mortgage, (b) any other exercise by Mortgagee of rights and remedies
{whether under the Mortgage or under applicable law, including bankruptcy law) as holder of the
Loan and/or the Mortgage, as a result of which the Successor Landlord (defined below} becomes
owner of the Premises; or (¢) delivery by Landlord to Mortgagee (or its designee or nominee) of
a deed or other conveyance of Landlord's interest in the Premises in fien of any of the foregoing.

1.3 Former Landlord. A "Former Landlord" means Landlord and
any other party that was landlord under the Leasc at any time before the occurrence of the
attornment under this Agreement.

14 Offset Right.  An "Offset Right'" means any right or alleged
right of Tenant {0 any offset, defense {other than arising from actual payment and performance,
which payment and performance would bind a Successor Landlord pursuant to this Agreement),
claim, counterclaim, reduction, deduction, or abatement against Tenant's payment of Rent or
performance of Tenant's other obligations under the Lease arising from Landlord's breach or
default under the Lease as set forth in the Lease, including the Tenant Construction Agreement,
or other applicable law.

1.5 Rent. The "Rent" means any fixed rent, base rent, operating
expense or additional rent under the Lease.

1.6 Successor Landlord., A VSuccessor Landlord” means any party
that becomes owner of the Premises as the result of a Foreclosure Event.

1.7 Tevant Default. A "Tenant Defanli” means a material default on
the part of Tenant under the Lease which has continned after written notice from Landlord,
beyond the applicable cure period as set forth in the Lease.

i.8 Termination Right, A "Termination Right” mecans any right
of Tenant to cancel or terminate the Lease or to claim a partial or total eviction arising (whether
under the Lease or under applicable law} from Landlord's breach or defandt under the Lease.

2. Subordination. The Lease shall be, and shall at all times remain, subordinate to

the Mortgage, the lien imposed by the Mortgage, and all advances made under the Mortgage
insofar as 1t affects the real property of which the Premises forms a part.
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3. Nondisturbages. Rocognition and Attonusent,

3.1 No Exercise of Mortgagee's Remedies Against Tenant. So long as the Lease
has not been terminated due to a Tenant Default, Mortgagee shall not name or join Tenant as a
defendant in any exercise of Mortgagee's rights and remedies arising upon a defaull onder the
Mortgage unless applicable law requires Tenant to be made a party thereto as a condition to
proceeding against Landlord or prosecuting such rights and remedies. In the latter case,
Morigagee may join Tenant as a defendant in such action only for such purpose and not to
terminate the Lease or otherwise adversely affect Tenant's right under the Lease or this
Agreement in such action, it being the intent of the parties that any action or proceeding to
foreciose the Mortgage and any foreclosure sale pursuant to the Mortgage shall be subject {o the
Lease,

3.2 Nondisturbance and Attornment, If the Lease has not been terminated due
to a Tenant Default, then, when Successor Landlord takes title to Landlord's Premises: {a)
Successor Landiord shall not terminate or distwrb Tenant's quiet possession of the Premises
pnder the Lease nor deprive Tenant of any of its rights, privileges or immumities thereunder,
including its ownership of the buildings and improversents (if the Lease so provides) and any
easement rights and appurtenances belonging or appertaining to the Premises; (b} Successor
Landlord shall not impose any additional obligations upon Tenant not specifically provided for
in the Lease; (¢} Successor Landlord shall assume all leasehold obligations and be bound to
Tenant under all of the terms, covenants and condifions of the Lease for the balance of the
remaining term and any exiensions or renewals {(except as provided in this Agreement); (d)
Tenant shall recognize and atiorn to Successor Landlord as Tenant's direct landlord under the
Lease as effectuated by this Agreement; however, with the exception of Mortgagee exercising its
rights under a validly executed Assignment of Reuts, Tenant shall be under no obligation to pay
rent 1o Successor Landlord as its Landlord until Tenant receives written notice from Successor
Landlord Mortgagee that Successor Landlord has succeeded to the interest of Lavdlord under the
Lease; and () the Lease shall continue in full force and effect as a direct Lease, in accordance
with its terms (except as provided in the Agreement), between Successor Landlord and Tenant.

3.3 Further Documentation. The provisions of this Article shall be effective
and self-operative without any need for Successor Landlord or Tenant to execute any further
documents. Tenant and Successor Landlord shall, however, confirm the provisions of this
Article in writing upon reguest by either of them.

4, Protection of Tenant, Notwithstanding any language or provision of the Lease or
the Mortgage to the contrary, Successor Landiord shall assume full liability for and be bound by
all of the following matiers:

4.1 Claims_Against Former Landlord.  Any claim that Tenant may have
against any Former Landlord relating to any ovent or occurrence before the daie of attornment,
including any claim for damages of any kind whatsoever as the result of any breach under the
Lease by Former Landlord that occurred before the date of attornment; provided, however, that
the foregoing shall not limit either (a) Tenant's right to exercise against Successor Landlord, any
(Offset Right or Termination Right available to Tenant under the Lease; (b) the right to receive




the Tenant Improvement Allowance under the Lease (as more particularly set forth in Section 6
below); and/or (¢} Successor Landlord's obligation to correct any conditions that existed as of the
date of attornment and violate Successor Landlord's obligation as Landlord under the Lease.

4.2  Prepavment. Any payment of Rent that Tenant may have made to
Landlord or Successor Landlord more than thirty days before the date such Rent was first due
and payable under the Lease with respect to any period afier the date of attornment.

4.3 Payment: Security Deposit. Any obligation: {8} to pay Tenant any sumis)
that any Former Landlord owed to Tenant or (b) with respect to any security deposited with
Former Landlord, unless such security was actually delivered to Mortgagee. This paragraph is
not intended to apply to Landiord's obligation to make any payment that constitutes a

“onstruction-Related Obligation.

4.4  Termination, Hic, Any consensual or negotiated termination right that
Tenant may have under the Lease shall remain unchanged, in whole or i part, as agresd upon
between Landlord and Tenant, unless effected unilaterally by Tenant pursuant to the express
terms of the Lease.

4.5  Right of First Refusal/Purchase Rights. Any right of first refusal or right
to purchase the Premiscs, a part of the Premises or a larger tract of property of which the
Premises are a part, which right is provided to Tenant under the Lease, shall remain unchanged,
in whole or in pari, as agreed upon between Landlord and Tenant, unless effected unilaterally by
Tenant pursuant to the express terms of the Lease.

5. Application of Proceeds. Notwithstanding anything to the contrary in the
Lease or the Mortgage, Mortgagee consents to the application of all insurance and condemmation
proceeds or awards in accordance with the terms of the Lease between Landiord and Tenant,
whether or not the Mortgage is then foreclosed or if there is g Foreclosure Event.

6. Construction-Related Obligation, Notwithstanding anything to the contrary in the
Lease or this Agreement or the Mortgage, it is expressly understood and agreed that in the event
Landlord defaulis in any Construction-Related Obligation, Successor Landlord and Maorigagee
shall become liable for such Construction-Related Obligation in accordance with the terms of the
Lease. Further, it is expressly understood and agreed that if the Successor Landiord has failed to
perform such Construction-Related Obligations and does not agree in writing within thirty (30}
days of Tenant's demand after the date of atiornment fo perform avd complete such
Construction-Related Obligations within a reasonable period of time, then Tenant shall have the
right 1o elect either to terminate the Lease by written notice to Successor Landlord, or to
complete and pay for such Construction-Related Obligations and offset all reasonable costs
thereof incurred (the "Construction Cost"), together with interest on the unrecovered balance of
the Construction Cost, against any Rent thereafler payable, until Tenant shall have so recovered
the entire Construction Cost.
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7. Additional Covenanis.

7.1 Notices, Tenant shall not be required to serve Mortgagee with a copy of
any notices it may serve upon Landlord with respect to any default by Landlord of any obligation
of Landiord to Tenant. However, any such notice served by Tenant shall be cffective upon

Landlord, and equally effective should a Suecessor Landlord materialize.
8. Miscellaneous,

8.1 Notices, All notices or other conmmunications reguired or permitted under
this Agreement shall be in writing and given by certified mail (return receipt requested) or by
nationally recognized overnight courier service that regularly maintains records of items
delivered. Each party's address is as set forth in the opening paragraph of this Agreement,
subject to change by notice under this paragraph. Notices shall be effective the next business
day after being sent by overnight courter services, and five (5) business days afier being sent by
certified mail (return receipt reguested).

82  Successors and Assigns., This Agreement shall bind and benefit the parties

hereto, their successors and assigns, any Successor Landlord, and its successors and assigns.

8.3 Entire Agreement. This Agreement constitutes the entire agreement
between Mortgagee and Tenant regarding the subordination of the Lease to the Mortgage and the
rights and obligation of Tenant and Mortgagee as to the subject matter of this Agreement.

8.4  Interaction with Lease and with Mortgage, If this Agreement conflicts
with the Lease or the Mortgage, then this Agreement shall govern as between the parties and any
Successor Landlord. This Agreement supersedes, and constitutes full compliance with, any
provisions in the Lease that provided for subordination or the Lease to, or for delivery of
nondisturbance agreements by the holder of the Mortgage. Mortgagee confirms that Mortgagee
has consented to Landlord's entering into the Lease.

8.5 Interpretation; Governing Law. The interpretation, validity and
enforcement of this Agreement shall be governed by and construed under the laws of the State of
Florida.

8.6  Exccution, This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original and all of which together shall constitute
one and the same lostrument. The pariies agree that this instrument shall be executed in
recordable form and shall take any steps necessary to effectnate recordable (non-substantive)
maodifications to permit recordation.
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IN WITNESS WHEREQF, this Agreement has been duly executed by Morigagee as of
the Effective Date.

WITNESSES: PINNACLE BANK
Q .
C o \: B v ?\”g"\ ”: "'M N
o Print Name: Wonen g U i
‘ Title: Mo § !\Qﬁaa'{“'&x,\&"
%7{ W, -
BN*%— /M(f 4’{“ :
MORTGAGEE
{(SEAL)
STATE OF
COUNTY OF
BEFORE E, the undersigned authority, personally appeared
C\"U{ S ey ‘fﬂ?’t(i to me well known and known to me to be the individual
described in and who executed the foregoing instrument as \(i o0& ey hfj et of
PINNACLE BANK, and severally acknowledged io and before me that he/she executed such
instrument as_\N1ce Pres dent . of said corporation and that said instrument is the

free act and deed of said corporation.

WITNESS my hand and official seal this 1:&' day of DTS @vminer on11,

& GENERAL NOTARY - State of Nebraska
DANIELLE M. SHIRTZ
¢ My Comm. Byp Fab, 14, 2012

(SEAL}

\Ioidrv Pubiu. -
My Commission Expires:
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IN WITNESS WHERKEQF, this Agreement has been duly executed by Landlord as of
the Effective Date,

WITNESSES: N

RIS
Qe

‘\‘.»\; A e

' W --v-\""

" Print Name: AR ES H DE wAN
Titde: pas A CBA

Ot oy \\\m
A S Pt

LANDLORD
(SEAL)

STATE OF blanceka
COUNTY OF Douglas

BEFORE ME, the undersigned authority, personally appeared

Ncmgg‘xd\ O, sen to me well known and known to me to be the individual
described in and who executed the foregoing instrument as i“é.\‘&J\«\vﬂxgnkv of
s Nel no s Lol < ond severally acknowledged to and before me that he/she
mumt.d such u’i‘x anent a8 N s g of said corporation and that said

instrument is the free act and deed of said c’utp{\miwi‘;

4
WITNESS my band and official seal this {’“{ “day of i e cs\mh w2811,

,./‘ e

4
£

{(SEAL) RTINS peree

4 o ;
CHNSTOPHER M. COHH Notary Public
e e, RY \(\Jp"" o . . s
e Myl e — My Commission Expires:
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IN WITNESS WHEREQF, this Agreement has been duly executed by Tenant as of the
Effective Date.

WITNESSES: BURGERKING U {}QPQ)R ATION

‘ p - ?\ :.
e g\{ ;; i{;/ é“ By:‘é fi’ij %T&(} ;_' &
Be Kol Prisit Nami g xdf
% \E ) y Title: N mﬁ \/} ﬁ ’%‘%}ﬁ«\i

THENANT
(CORPORATE SEAL)

STATE OF FLORIDA
COUNTY OF MIAMI-DADE

BEFORE =~ ME, the undersigned authority, ersonally appeared
ix‘{}fr"gf, O Bl to me well known and known to me fo be the individual

described in and who executed the foregoing instrument as D} vEedy ey /fﬁn\f of

BURGER KING CORPORATION, a Florida corporation, and severally selng ’g"i&,’ﬁg&f\jfm and

,\gﬁge\ecmed such instrument as such _ Ni¥CHY g*‘ D, '3“}?];3;’0? said
¥

before me that hef
corporation and that satd instroment is the free act and deed of said corporation.

WITNESS my hand and official seal this f day of @’LQ , 2011,

m\tary Public Siate of Flrkly
Ehizatwih Obsrardi

My Commissing BRI TSR
? 'E:xpwes 63{2432{31 5

My (,mr‘ mission Expires:
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EXHIBIT VA"
LEGAL DESCRIPTION

That portion of Lot 1, Block 1, Howard Williams Fifth Addition, an Addition to the City of
Fremont, as surveyed, platied and recorded in Dodge County, Nebraska, described as
follows:

Beginning at the Southeast corner of said Lot 1 monumented with a 5/8" rebar; thence
North 89 degrees 31 minutes 10 seconds West (assumed bearings) for 241.72 feet
along the South ling of said Lot 1 to a 5/8" rebar; thence North 00 degrees 02 minutes:
28 seconds East for 287.47 feet along a line that is parallel with and 237.00 feet East of
the West line of said Lot 1 to a chiseled "x" on the South right of way line of Fast 23rd
Avenue South; thence along said South right of way line for the following four (4)
courses; 1) thence South 87 degrees 42 minutes 07 seconds East for 92.08 feet to a
star drill hold with chiseled V; 2) thence along a curve to the right having a radius of
90.00 fest and a long chord bearing South 56 degrees 10 minutes 33 seconds East for
49.82 feet, for an arc length of 50.48 feet to a 1/2" rebar,; 3) thence along a curve to the
left having a radius of 91.00 fest and a long chord bearing South 84 degrees 51 minutes
01 seconds East for 76.50 feet, for an arc length of 78.95 feet to a 1/2" rebar; 4) thence
along a curve to the right having a radius of 40.01 feet and a long chord bearing South
51 degrees 52 minutes 18 seconds East for 49.37 feet, for an arc length 53.20 feet to a
1/2" rebar on the West right of way line of Cedar Strest; thence South 00 degrees 00
minutes 30 seconds East for 185.08 feet along said West right of way line to the point of
beginning.
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