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DECLARATION OF COVENANT
STIPULATING VALUE

Re: Tract A:

The East 51.0 feet of Lot 9 and the West 12.0 feet of Lot
8, Block "B", WEST AND BURTON'S ADDITION, an Official
plat; all the vacated East/West Alley right-of-way lying
South of and adjoining the East 51.0 feet of gaid Lot 9
and the West 12.0 feet of said Lot 8; and, Lot 1, HARDING
ROAD PLACE, an Official Plat, all now included in and
forming a part of the City of Des Moines, Polk County,
Towa.

Tract B (includes Tract A):

The East 51.0 feet of Lot 9, the West 22.0 feet and the
North 10.0 feet of Lot 8, and the North 10.0 feet of Lot
7, Block "B", WEST AND BURTON'S ADDITION, an Official
plat; all the vacated East/West alley right-of-way lying
gouth of and adjoining the East 51.0 feet of said Lot 9
and the West 22.0 feet of said Lot 8; and, Lot 1, the
West 14.0 feet and the North 10.0 feet of Lot 2, and the
North 10.0 feet of Lot 3, HARDING ROAD PLACE, an Qfficial
plat, all now included in and forming a part of the City
of Des Moines, Polk County, Iowa.

This DECLARATION OF COVENANT is made and entered into as

of this JYT8ay of _ Ape~l , 1999, by and between THE CITY OF
Des MoINes, IOWA, & municipal corporation (hereinafter "City"), and
THE THOMPSON TRUST.

WHEREAS, The Thompson Trust desires to immediately purchase
from City the vacated East/West alley extending from Martin Luther
King Jr. Parkway to 19th Street belween Ingersoll Avenue and High
Street; and,

WHEREAS, the City desires to later purchase from The Thompson
Trust a portion of the land adjoining the East right-of-way line of
Martin Luther King Jr. Parkway between Ingersoll Avenue and High
Street; and,

WHEREAS, the parties have agreed that as additicnal
consideration for the immediate sale of the alley right-of-way to
The Thompson Trusgt, The Thompson Trust shall stipulate and agree to
a price for which the City may purchase fee title to all or any
portions of Tract A and a Temporary Easement for Backslope
Adjustment upon all or any portions of Tract B described above;

NOW THEREFORE, The Thompson Trust and the City of Des Moines,
Iowa, hereby stipulate, covenant and agree as follows:

Book: 8238 Page: 787 Seq: 1

BK8238P6787



Rage 2 of 6
- . ‘g% »

1. Stipulation of Value - Fee Title. The Thompson Trust hereby
stipulates and agrees that 1if: :

i) The City of Des Moines makes a written offer by July 1,
2000, to purchase all or any portion of Tract A, with
cloging and transfer of possession to occur on November
1, 2000, or such other date as may be agreed upon by the
parties; or,

1i) If such an offer is timely made by City and is rejected
by The Thompson Trust, and the City thereafter promptly
commences action in the district court to condemn all or
such portion of Tract A;

then, the wvalue of fee simple title in such property for the
purpose of such sale or condemnation shall be as follows:
i) $7.65 per square foot for that part of Tract A north of
the vacated alley.
ii) $4.00 per square foot for that part of Tract A within the
vacated alley.
iii) $10.93 per square foot for that part of Tract A south of
the vacated alley.

5. Stipulation of Value - Eagement. A. The Thompson Trust
hereby stipulates and agrees that if:

i) The City of Des Moines mskes a written offer by July 1,
2000, to purchase a Temporary FEasement for Backslcpe
Adjustment upon all or any portion of Tract B, with
closing to occur on November 1, 2000, or such other date
as may be agreed upon by the parties; or,

ii) If such an offer is timely made by City and is rejected
by The Thompson Trust, and the City thereafter promptly
commences action in the district court to condemn a
Temporary Easement for Backslope Adjustment upon all or
such portion of Tract B;

then, the value of such easement in such property for the purpose
of such sale or condemnation shall be One Hundred Dollars
(§100.00) . However, no part of such easement shall extend under
any building.

B. The Temporary Easement for Backslope Adjustment shall be
in effect for the duration of the work on the planned improvements
to Martin Luther King Jr. Parkway. In the exercise of the
Temporary Easement for Backslope Adjustment the City or its assigns
shall promptly restore any improvements within the easement area to
substantially their condition prior to commencement of such work.

3. Aqgreed Value Inclugive of All Interests. The wvalue
established above for the acguisition of interests in Tracts A and
B is and shall be inclusive of all the following interests and
damages:

® The value of any improvements thereon constructed by The
Thompson Trust, its successors and assigns;

® Any damage(s) to the remaining property ownad by The
Thompson Trust, its successors and assigns, caused by the

severance of such property from the remainder;

e Any relocation expense and claims for loss of business
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resulting from the severance of such property from the
remainder.

4. Barly Closing. The parties acknowledge that the property
is subject to leasehold interests which extend to August 31, 2000.
The City may elect to close on the purchase prior to the date
specified in paragraphs 1 and 2, above, but in such event City
shall accept the property subject to the outstanding leasehold
interests. Any rents paid or payable for any such leasehold shall
be prorated to the date of closing. The Thompgon Trust shall
remain responsible for the payment of any depcosit or other security
due such tenants upon expiration of their leasehold interest.

5. Warranty of Title. The Thompson Trust hereby represents
and warrants it holds fee simple title to Parcels A and B, subject
only to leasehold interests which will expire prior to September 1,
2000, and utility easements of record; and that is has all
authority necessary to enter into this Covenant.

6. Liguidated Damages. In the event that:

i) the City offers tc purchase fee title toc all or any
portions of Tract A, or to purchase a Temporary Easement
for Backslope Adjustment upon all or any portions of
Tract B in conformance with this Covenant;

ii) The Thompson Trust refuses such offer;

iii) the City subsequently condemns such property by exercise
of its power of eminent domain; and,

iv) the total amount finally allowed the condemnees in such
condemnation proceeding for the taking of the property
and the interests in the property identified in paragraph
3, above, exceeds the value established by this Covenant
for such taking and interests;

then, The Thompson Trust shall immediately reimburse City for such
excess. S8uch reimbursement shall constitute liguidated damages for
the breach of this Covenant.

7. NOTICE. Notice as provided for in this Covenant to the
City shall be deemed sufficient i1f sent by certified mail with
return receipt reguested to the City Manager, City of Des Moines,
City Hall, 400 East First Street, Des Moines, Iowa 50309-1891.
Notice as provided for in this Covenant to The Thompson Trust shall
be deemed sufficient if sent by certified mail with return receipt
requested to Thompson Trust, Attn: Theresa Loffreddo, Hubbell
Building, 904 Walnut Street, Suite 900, Des Moines, Towa 50309-
3574. Either party may change the address for receipt of notice by
providing notice of such change to the other.

8. Successors and BAssignsg. This Covenant shall be binding
upon The Thompson Trust and its successors and assigns. The City
may assign its interest under this Covenant to the State of Iowa
and/or the Iowa Department of Transportation.

9. Building. The Thompson Trust represents and warrants that
the existing building upon Lots 1 and 2, Harding Road Place is a
tenant improvement and will be removed by the tenant promptly upon
expiration of the leasehold on August 31, 2000. In the event the
building is not removed and the site restored to grade in
accordance with applicable building code requirements, City may

BX8238P6789
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withhold from the purchase price 120% of the estimated cost of
completing the demolition of the building and the restoration of
the site to grade. City may thereafter complete the demolition of
the building and the restoration of the site to grade. The City
shall refund to the Thompson Trust the difference, if any, between
the actual out-of-pocket costs to complete such work and the amount
withheld from the purchase price.

10. Option to Withdraw. The City has entered into this
Covenant in reliance upon appraisals of the affected property made
by appraisers employved by The Thompson Trust. In the event City
hereafter determines at any time that the stipulated value of
Tracts A and B established herein are unreasonable, City may by
written notice to The Thompson Trust withdraw from this Covenant.
In the event the City withdraws from this Covenant, then this
Covenant shall be of no further force or effect.

THE THOMPSON TRUST

mﬁwmu

Luther L. Hill, Jr.% Trustee

By: S ;a_ @

Samuel O'Brien, Trustee

oy /Z@W

Riley Rlchards, Jr., Trustee

STATE OF IOWA ) 88:
COUNTY OF POLK

On this i day of /%Pr’l , 1999, before me the

undersigned, a Notary Public in! and for the State of Iowa, personally
appeared Luther T,. Hill, Jr., to me personally known and who executed the
foregoing instrument, and acknowiedged that the person, as the fiduciary,
executed the instrument as the voluntary act and deed of the person and

of the fiduciary.
Tt B

Notary Public for State of Iowa

STATE OF ICWA ) =s:
COUNTY OF POLK )

On this ﬁ day of /171/ , 1999, Dbefore me the
undersigned, a Notary Public in Lnd for the State of Iowa, personally
appeared Samuel O’Brien, to me personally known and who executed the
foregoing instrument, and acknowledged that the person, as the fiduciary,
executed the instrument as the voluntary act and deed of the person and

of the fiduciary.
Tote A B

Notary Public for State of Iowa

STATE OF IOWA ) ss:
COUNTY OF POLK )

On this Zj day of /¥?¢;! , 1999, before me the
undergigned, a Notary Public in atd for the State of Iowa, personally
appeared Riley Richards, to me personally known and who executed the
foregoing instrument, and acknowledged that the person, as the fiduciary,
executed the instrument as the voluntary act and deed of the person and

of the fiduciary.

Notary Public for State of Iowa

B{8238P6790
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ACCEPTANCE BY CITY

The City of Des Moines hereby accepts the beneficial interest
conveyed by this Declaration of Covenant Stipulating Value.

CITY

EST: '
By:
Preston A. Daniels, Mayor

Donna v. Beoetel Baker, City Clerk

STATE OF IOWA )
) 85:
COUNTY OF POLK )

On this 5/Th day of 3 unre _., 1999, before me,
the undersigned, a Notary Public, personally appeared PRESTON A.
DANIELS and DONNA V. BOETEL-BAKER, to me persconally known, who,
being by me duly sworn, did state that they are the Mayor and City
Clerk, respectively, of the City of Des Moines, Iowa; that the seal
affixed to the foregeing instrument is the seal of the corporation,
and that the instrument was signed and sealed on behalf of the
corporation, by authority of its City Council, as contained in the
Resolution and Roi]_.é all No. 99- A/ 7R adopted by the City
Council on the day of 4§:;3K£°4 1998, and that Preston A.
Daniels and Donna V. Boetel-Baker acknowledged the execution of the
instrument to be the wvoluntary act and deed of the municipal
corporation, by it voluntarily executed.

“tto, | KAREN MARIE HERZBERG] / W%«ﬁcﬁ/d&&q
Lo MYdCUMM‘SSlU“ EXPIRES No ary Public in the S of Towa

T

5
OWh

BK8238PG79 1

C: \ROGAVACATE\ Thompson . agr .wpd

Book: 8238 Page: 787 Seq: 5



Page 6 of 6 N 7 7—/ﬁ2

ieturn to. CLTY CLERK-DES MOINES
East First Street

s vones 1 o0 Do Moines Register

AFFIDAVIT OF PUBLICATION
COBY Ok EMENT STATE OF IOWA
: :: Dgntna V. Boetel-BakelEHibAR AL SS
 tife Ci y of s,t omés,,!{;wa hereb UNTY
. prtify pHatithis 415‘1’1 n§ é:r:izc{ 0 OF POLK

__ ."-O%‘f ﬂ'lé' QIMM@ (s gn my
: The undersigned, being first duly sworn
on oath, states that she/he is

W%M

of The Des Moines Registér and Tribune
Company, a corporation duly organized and
existing under the laws of the State of Iowa,
P S —— with its principal place of business in

] 'rovnicmé AND CONVEY RIGHT-OF- WAy Des Moines, Iowa, the publisher of

t ,iNOTlCE IS HEREB# GIVEN mcr} the Ci

Council of the City of Des Moines, lowa, shall

consider odoption of an ordifance permunem

Iy vacuim;.; the East/West olle[ extending
h Street and Martin

.tl’%t‘gurkwav North of Ingf%rsoll Avlejgimtagr rﬁg’:‘g: mE DES MO]NES REGISTER (DaIIY)

i

E b 'Th IZ oot wide vocaled Easlf West
. g¢,,.:: ley ri ht-of wuvl mg Soufhof and ad- -
|

[N wm«sss WHEREOF Lme_ﬁere

C g e

z:na'., of:::;&me gu?“ "g“'fg .;; : DES MOINES SUNDAY REGISTER

Bar) ot The cmrof BeEMaines, Pk coun- newspapers of general circulation printed

1V'ECE qS FURTHER GIVEN thai if the . . . .
Cc:*v gguséﬂ KA e and published in the City of Des Moines,
ompson Trust n exc.
eSS SR T Polk County, low, and that an
ueo al 3 - = .
ke et g oo advertisement, a printed copy of which is
ggersolj Avenue and High Street,

i

| reen

| e S tantingany vpen tne 1ty YEbunan attached as Exhibit "A" and made a part of
H

first deciding to vucmesuch

NOTICE I8 FU O et ane City

e i i, v printedand pued i
\ | .gﬁgg igoegg"‘ﬁ g;gneﬁ .;;Iff H;‘,’EL &-ﬁ:’;'@ o8 \%%e_ fI hue es d0111es Register Saliy) on the

- ollowin

l - ?n(%f:':egg'fm pr pg?gg \?ur:liubunce ‘and con- g ateS { ;

. ce documents at the office
i;ﬂ’he City Clerk, City H k\o

i ".r-:,ersorss interested i he oposul i n be
r_ wen e oppor‘tumtv Io express their vnewso‘t

e

ubiished in The Des Momes Reglster on .
- - Ketite, 1999, - Subscribed and sworn to before me by said

affiant this Lt~ day of
mﬂ% 197,
M&OL& ST

Notary Public in and for Polk County, Iowa

= 229 60

Maiting Address m P.O. Box 957 w Des Moines, Towa 50304
Street Address W 715 Locust Street m Des Moines, Iowa 50309 W (515) 284-8000 P
Web Address m wuwnw.dmrogister.com B
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