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Filed: AS RECEIVED DECLARATION OF RESTRICTIVE COVENANTS

WHEREAS, under the Agreement of Sale dated March 24, 2004 (the “Agreement”),
168th AND DODGE, L.P., a Nebraska limited partnership (‘Developer”) agreed to sell to SWH
CORPORATION, a California corporation, d/b/a Mimis Cafe, ("SWH") the premises described in the
Agreement (which premises are legally described on Exhibit A attached hereto) (hereaiter, the
“Property") and located at Village Pointe Shopping Center in Douglas County, Nebraska.

WHEREAS, the Agreement was assigned by SWH to REALTY TRUST GROUP, INC.,
a Delaware corporation, as Trustee pursuant to that certain Realty Trust Agreement dated May 12,
2000, (hereafter "Owner"),

WHEREAS, the Property is subject to that certain Declaration of Reciprocal
Easements, Covenants and Resirictions Agreement by and between Developer and Scheel's All
Sports, Inc., dated June 23, 2003 and recorded on July 2, 2003 as Document No. 2003128568, as
amended from time to time, (the "ECR"); and

WHEREAS, the Agreement provides that the use of the Property shall be restricted to
certain specific uses; and

WHEREAS, the Agreement further provides that Developer shall restrict the permitted
uses of certain real property owned by Developer (the "Restricted Property”), which Restricted
Property is legally described on Exhibit “B" hereof,

NOW THEREFORE, for valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Developer and Owner covenant and agree as follows:

1. Permitted Use. Owner agrees that the Property shali be used only for the
purposes described as follows:

1.1. The Property shall be used, if at all, and without any express or implied
obligation that such use be continuous for any period of time other than as set forth in the
Buy-Back Agreement (as hereafter defined), only for the development, construction and
operation of a casualffamily style, full service, sit down, restaurant serving breakfast, lunch
and dinner together with the incidental sale of beer and wine (the "Permitted Use"} and for no
other use without the consent of Developer, which consent shall not be unreasonably
withheld, conditioned or delayed if the requested change of use remains a restaurant, and
which shall initially be constructed and operated under the trade name “Mimis Cafe®. For the
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purposes hereof, the "Buy-Back Agreement" shall mean that certain Developer Acquisition
Rights Agreement entered into between the parties of even date herewith,

2. Exclusive Use. Subject to the terms and conditions hereof, Developer agrees
that:

2.1. Subject to temporary closures arising from casualty, condemnation or
periods not exceeding sixty (60) days for remodeling ("Permitted Closures"), so long as the
Property shall be fully and continuously occupied as a fully staffed and operating "Mimis
Cafe", Developer, will not lease, sublease or otherwise operate or contract, by conveyance or
otherwise, the real property legally described on Exhibit B attached hereto (the "Restricted
Property”) as and for a restaurant of more than 3,500 square feet in size which serves
breakfast (hereinafter "Owner's Exclusive Use"), or for operation under any of the following
trade names: Houlihan's, Friday's, Ruby Tuesday, Max & Erma's, Applebee's, BJ's or Red
Robin.

2.2, Termination. Owner's Exclusive Use shall automatically terminate the
earlier of:

2.2.1. In the event following the initial opening for business of a Mimis Cafe
within the Property, the Property fails to be continually occupied and operated for the
Owner's Exclusive Use so granted (other than in connection with the Permitted Closures),
or

2.2.2. In the event of an uncured default after any applicable notice and/or
cure period(s) by Owner under any term of the ECR.

3. These restrictions are for the benefit of Owner and run with the Restricted
Property, and are for the benefit of and binding upon all successive owners and occupants of the
Property and the Restricted Property.

4, Counterparts. This Declaration of Restrictive Covenant may be signed in
counterparts, any one of which shall be deemed to be an original, and which, when taken
together, shall constitute one and the same instrument.
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IN WITNESS WHEREOF, Owner and Developer have caused this Declaration of Restrictive
Covenant to be executed effective as of the day and year above referenced.

llowN ER"

Realty Trust Group, Inc., a Delaware corporation, as
Trustee pursuant to that certain Realty Trust
Agreement Dated May 12, 2000

By:

Name: —y °
Title: ﬂcserJf'

Date of Execution; 3 ~/d—-0 ¥

STATE OF ﬂj.fwafﬂ )

3 ) ss.
COUNTY OF Liwcaster ) * FILED: AS IS

Now on this {2 day of May, 200% re me, &hﬁ under?'gned, a Notary Public, in and
for the County and State aforesaid, came aéoﬂf etgé » who is personally known
to me to be the same person who executed the within instrument and who duly acknowledged the
execution of the same to be his free act and deed,

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal, the day
and year last above written, ,

-y

Notar

My Commission Expires: 7"’/ 9"’&] ’77—

‘ GEMERAL NOTARY-State of Nebraska
Cheryl L. Sanderson
My Comm. Exp. July 19, 2007

3

F:\Ok\0-REDVOmaha - VP\0-Outiot sales\Wimi's\Closing\Restrictive CoviRestCov04.doc
5712004




STATE OF ARIZONA )

) ss.

COUNTY OF MARICOPA )

"DEVELOPER"

168TH AND DODGE, L.P.,
A NEBRASKA LIMITED PARTNERSHIP

BY: RED DEVELOPMENT OF WEST
DODGE, L.L.C, A MISSOURI LIMITED
LIABILITY COMPANY, ITS GENERAL

PARTNER

By: E&R Holdings, LLC,
an Arizona limited liability company,

Michael L. Ebert, Manager

Date of Execution:

**FILED: AS IS

ol , L
Now on this Ib day of May, 2004, before me, the undersigned, a Notary Public, in and
for the County and State aforesaid, came Michael L. Ebert, who is personally known to me to be
the same person who executed the within instrument and who duly acknowledged the execution of

the same to be his free act and deed.

IN WITNESS WHEREQF, | have hereunto set my hand and affixed my official seal, the day

and year last above written.

D

\ ETary Public
My Commission Expires: _6 L\Q

Prepared by: The Katz Law Firm, 6299 Nall, Mission, KS 66202
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EXHIBIT A
to Declaration of Restrictive Covenants

THE PROPERTY

Lot 1, Village Pointe Replat Two, a subdivision in Douglas County, Nebraska, according to the
recorded plat thereof.
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EXHIBIT B
to Declaration of Restrictive Covenants

THE RESTRICTED PROPERTY

Lot 2, Village Pointe Replat Two, a subdivision in Douglas County, Nebraska, according to the
recorded plat thereof.
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