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CON SERVATION EASEMENT

LIS GRANT OF A CONSERVATION EASEMENT is made by HEARTLAND
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1siness corporation (hereinafter referred
to as “Grantor”) fo the AUDUBON SOCIETY OF OMAHA, a Nebraska non-profit

association, (hereinafter referred lo as “Grantee™). |

1. Introductory Statement. This easement is granted pursuant to and in

accordance with Neb. Rev. Stat. §§76-2,111 to 76-3,118 {1990), the "Conser\l}ation and
Preservalion Tasements Act”. The Grantee is a non-profit charitable association whose
purposes include protecting the natural and scenic condition of real property and
assuring its availability as wildlife habitat,

2. Tasemenl Area Descriplion. Granlor is the ewner in fee simple of certain
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real property, hereinafter referred to as the “Protected Property" which has wetlands, ‘
grassland and woodlands in its present state as a natural area which has been subject to \
limited suburban development. The I'rotecled Property is subject to the casement
hereby granted and is described as approximalely 52 acres located in the Allen Hills
Subdivision (the “Subdivision”) of Washington Countly, Nebraska and is further
identified as “greenspace’” on the final plat plan for the subdivision as filed in the land
records of Washington County. The Grantor, at its cost and expense, will have the

easement area surveyed and when the survey is compleled, the legal description
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contained in the suwrvey will be substituted for the description contained herein by
attaching the description herelo, withouk amending this Conservation Easement.

3. Granling _Clause. Granlor hereby  Bives; grants, bargains, gells and
conveys unto the Granlee as an absolute and unconditional gift in perpetuity, &
Conservalioi Lasement and 1o {he Grantee's successars and assigns provided that this
Conservalion Fasement may be assigned of transferred by the Crantee o any
governmental body or charitable organization of trust authorized 1o hold such
easement pursuant to the Conservalion and Preservation Basements Act. Granior
lereby grants o {he Grantee an estale and interest in the Protected Property of the type
and lo the extent hereinafler described and covenant 511 behalf of itself, its suceessors
and assighs (said covenants, estates and interest 1o run wilh the land) with the Grantee
and ils successors and assigns, o do and refrain from doing, se\)e;ally and collectively
upon the Protecied Properly, {he various acts hereinafter mentioned; it being hereby
agreed that such covenanls, eslates and inierest are and will be for the benefit of the
Grantee and s SUCCESS0RS and assigns, to preserve wildlife habital, wellands,
grasslands and woodlands or otiierwise conserve {or the benefit of the public the
natural scenery of the esiaie.

4. Granlee Acceptance. The Grantee signifies by the execution hereof, the
acceptance of the Conservalion Fasement in the Protected Property, as provided for in
the Conservalion and Preservation Rasements Act. The acceplance by the Graniee 15
conditioned upon the approval of the Congervation Tasement by the Washinglon

County Commissioners, as the appropriaie governing body with jurisdiction over the
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Protected Property as provided for in the Conservation and Preservation Easements
Act. A copy of such approval will be altached hereto and incorporated hierein by this
reference, when it is received.

5. ustification for Conservation Fasement. Grantor and Grantee recognize
the natural, ecologic, educational and scenic character of the Protected Properl}f, and
have the common purpose of conserving the natural values of the Protecled Property by
the conveyance to the Grantee of this Conservation Fasement of, over and across the
Protected Properly, which shall conserve and protect lhe wildlife habitat wellands,
grasslands and woodlands or otherwise conserve for the benefit of the public the
natural scenery and prevent the use or development of the Protected Properly for any
purpose or in any manner which would confiict with the maintenance of lhe Protected
Property in its natural, scenic and open condition for bolk this generation and future
generations.

6. Condilion_of the Protected Pro erty at Time of Granl. The natural
Londilion 1} otectea Prope

scenery, wildlife habitat, wellands, grasslands and woodlands wilhout limil'ing the

generality of the terms, comprise the condition of the Protected Property at the time of
this grant, evidenced by reports, photographs, maps and other documentation
possessed (al the present) by the Grantee in the form of baseline data documents

provided at grantor’s expense to the Grantee at the time of the grant,

7. Prolection and Maintenance of Protected Property.
~————==d0ahd Maintenance of Prolected Property

a. Grantor, its successors and assigns, including specifically the Allen

e ey

Hills Subdivision Homeowner's Associalion, ils successors and assigns (all collectively
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referred hereinafler as “Grantor”) agree lo pay any aud all real estate taxes and -

assessments levied by competent authorities on the Protected Properly, including, bul

noi limited to any lax or assessient affecting the easement granled lherein. Grantor

further agrees to oblain, pay [or, and conlinuously mainlain liability and property

insurance covering the Prolecled Property in an amount of at least $500,000 per

occurrence and $1,000,000 in the aggregate. The foregoing limils shall be ad

.

upward proporlionately if insurance coverage otherwise ca by the Allen Hills
Subdivision Homeowners Association is increased.
reased,

b. Hearlland Acreage Developers, Inc. covenants that it is the owner

of marketable title to all of the Prolected Property and that such property is {ree and
clear of all liens, taxes, encumbrances, reservations, resirictions, including oil, gas and
mineral leases, and sand or gravel pumping leases. Granlor warrants that Grantor will
defend said Protected Property against all claims of all persons, enlities and agencies
whatsoever. Granlor agrees lo take no action at any time which might restrick
jeopardize or impair the value of the easement rights granted herein.

c. Granlor agrees that the lerms, conditions, reslrictions and purposes
of this grant will be inserled by Grantor in any subsequent deeds, or olher legal
ins[rumeﬁt, by which Grantor divesis ilself of either the fee simple litle to or any
possessory inlerest in the Protected Property.

d. The parties hereto may mutually agree to modify or lerminale this
Conservation Easement o lhe extent that modification and termination is consistent

will the provisions of the Conservalion and Preservation Basements Act and Section
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170 of the Internal Revenye Code of 1986, as amended, and any comparable proviéion
or any provision of law in effect at the time that such modification or termination is
sought. Gr:dn[or or Grantee or their respeclive suceessors or assigns, may petilion the
District Court of the county where lhe‘ property is located, in accordance with the
Cons.erval'ion and Preservalion [Easemenls Act, o modify or terminale this

Conservalion Easement § establishes ihat il is no longer in the

public interest to hold the easement or that the easement no longer substantially
achieves the preservalion purpose for which it was created.

e, Grantor shall hold harmless, indemnify and defend Grantee, its
assigns, lessees, devisees, invitees, employees, agenls, personal representatives, heirs
and successors of each of them {collectively “Indemnnified Parlies”} from and against all
liabilities, penallies, costs, losses, damages, expenses, causes of aclions, claims, demands
or judginents, including, without limitation, atlorneys’ fees, arising lrom or in any way
connected with the death or injury of any person, or physical damage lo any property,
resulling from ahy act, omission, condition or other matter related to or occurring on or
about the Protecled Property, arising out of interests in the Protected Property
conveyed herein, provided ihat such act, omission, condition, or other malter is not
caused, in whole or in part, by the gross negligence or willful misconduct of any of the
Indemnified Parties. As bebween Granlor and Grantee, Grantor specifically assumies all
liability for any damages, penalties, tosses, costs and expenses incurred in the event of

any injury or [oss lo any person or properly which occurs on the Protected Properly.
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8. Inspections, Educational Use and Access by Grantee. Grantee is hereby

given ihe right fo enter the Protecled Property at all reasonable limes without consent
for the purpose of inspecting the Protecled Property lo delermine if Lhere is compliance
with the covenanls and purposes of this grant or if any third partly is infringing upen
the grant.

Grantee shall have the right to enter the Prolected Property in groups of no inore
than three unless larger groups are mutually apreed to, at all reasonable times upon
notification to Granlor for the purpose of observing and studying nabure and for the
purpose of making scienlific and educalional observations and studies.

9. Use Restrictions. Granlor states that the following uses and practices,

though not an exhauslive recital of the iﬁconsislent uses and praclices, are inconsisient
with the purpose of Lhis conservation easement and shalt be prohibiled.

a. Consiruction or placing of buildings, camping accommodations or
mobile homes, fences, signs, billboard or other advertising material, or any other
struclure except as provided for herein,

b. Filling, excavaling, dfedgiug, inining or drilling, removal of top
soil, sand, gravel, rock, minerals, or other materials, or the building of roads, or change
in the topography of e land in any manner excepling the aclivities permitted under
Section 10 hereof,

C. Dumping, of ashes, lrash, garbage, concrele or lawn wasie of ol
unsighlly or offensive malerial, and the changing of the topography through the placing

of soil or other substances or malerial such as land fill or dredging spoils,
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d, Commercial development of any nature,

e, Introduction of non-native plant species which may compete with
and resultin the decline or elimination of native plant species,

f. Intentional introduction of non-native animal species, meluding
domesticaled animals, which may coinpete with and result in the decline or elimination
of native animal species,

g Operation of motorized vehicles except as necessary in the use of
the area as provided for herein,

h. There shall be no hunting or trapping on the Prolected Property at
any time except for the trapping or other eradication of a pest species in which case the
prior written consent of Lhe Granlee must be oblained,

i, The broadcast appiication of pesticides will not be permitted at any
fime. Spot application of pesticides for Lhe control of “noxious weeds” as defined by
the USDA office in Washingion Counly, will be permitlied provided such application
does not extend further than 25 feel inside the boundary of the Protected Property,
unless the Washington County Weed Control Officer or other similar official orders

otherwise,

IR The cultivation, planting or drilling of row crops, small grains and
forages such as alfalfa and forage sorghum will not be permitled on the Prolected

l’roper[y,
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k. No clearing, pruning or grubbing of trees and shrubs shall take -
place within 25 feet inside the boundary of the Protecled Property without the prior
wrillen consent of the Granlee.

L Grantor may, with the prior wrilten consent of the Grantee, such
consent not lo be unreasonably withheld, at its expense, construct and mainlain within
the Prolecled Property underground cables and underground lransmission lines for
electrical, cable television, telephone and other electronic services. Grantor may enter
the Protected Property with the prior writlen consent of Grankee, such consent not be
unreasonably withheld, to mainlain or replace equipment presently located therein.

10.  Rights Reserved. This Conservation Easement shall confine the use of
Grantor and Granlee Yo aclivities which are consistent with the purposes for which the
easement was granied. The following uses and praclices, though net an exhaustive
recital of consislent uses and praclices, are consistent with Uris Conservation Basement
and these practices may not be precluded, prevented or limited by the Conservalion
Lasement:

a. Grantor shall aliow woodland succession to proceed without any

management or manipu lation;

&
0

tract to prevent or reduce the risk of polential liability from dead, rotting or wind-
blown trees within the area thal is not more than 25 feet from the boundary of the
Protected Properly. Any proposed management activily beyond the first 25 [eet of the

said boundary requires the prior consent of lhe Grantee. A mowing schedule will be
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coordinated belween the Grantor and Grantee for the Protected Property that is beyond
the first 25 feet of the said boundary.
C. Grantor shali perjodicaliy, al its expense, mow the grassland areas

Lo prevent the excessive growth of grass lo prevent {ire hazards from developing,.

11l Release of Easement. This Conservation Easement may be released by the
Graniee upon the approval of the governing body which approved the easement, and a
finding by such body that the easement no longer substantially achieves the
conservation or preservation purpose for which it was crealed, in accordance with the
Conservalion and Preservalion Rasements Act, or as authorized by any other provision
of the law in effect al (he time such release is sought.

12. Enforcement Granlor agrees that the Graniee may enforce the provisions
of this easement by any proceeding at [aw or in equity, including bui not limited to, the
right to require restoralion of the Prolected preperty to either Lhe condition at the time
of this grant, or any other improvements made pursuant to provisions herein. Grantor
further agrees thal the Grantee may seek an injunction restraining any person from
vielating the lerms of this Conservation Easement and that the Granlee may be granted
such injunction without the posting of any bon& whatsoever. Grantor further agrees
that the Grantee does not waive or forfejl the right lo take any action as it deerms
necessary lo insure compliance with the covenants and purpoeses of this grant by any
prior -failure to act.  Grantor further agrees that should it undertake any activity
requiring lhe approval of the Grantee without or in advance of securing such approval,

or underlake any activity in violation of the lerms of this Conservation Easement, that
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Grantee shall have the right lo enforce the resloration of that portion of Grantor’s land
affected by such activily io the condiiion that existed prior Lo the undertaking of such
unautharized activily. In such case, Lhe cost of such resioration and the Granlee’s cost
of suil, including reasonable altorney’s fee shall be paid by Grantor whether or not
Grantee secures redress by a completed judicial proceeding.

13.  Binding Effeci. The covenanis agreed to and the terms, condilions
restrictions and purposes imposed with this grant shall be binding upon Grantor, its
agenls, represenlatives and assigns, and all olher successors 1o them in inlerest and
shall continue as a servilude running in perpetuily wilh the Prolected Property.

14, Seyerabilily. If ‘any provision of this conservation Easement or the
application thereof Lo any person or circumstances is found to be invalid, the remainder
of the provisions of the Conservalion Easement and lhe applicalion of such provisions
Lo persons or circumsiances other than those to which it is found Lo be invalid shall not
be affected thereby.

i5.  Advertising and Publicily. The Grantor will not use {he Grantee’s name in
any advertising or brochures without the consent of the Granlee,

L Fmege

IN WITNESS WHEREOF, JEFr Rfmsess has set his hand this =23 day

of MpvgEmpad | 199%.

HEARTLAND ACREAGE

DEVELOPERS, INC.

-

Iis President
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STATE OF NEBRASKA )

Iss:

COUNTY OF _mela ‘. -
On this gz,i,iﬁday of _f Zg_u_em}le_m ., 1998, he{ﬁ:re me, a Notary Public in

and for said counly and stale, personaily came _ Jel# L. fadess + President
of Heartland Acreage Developers, Inc, a Nebraska business corporation, and
acknowledged the execution of the same to be hig voluntary act and deed as such officer
and the voluntary act and deed of sajd corporalion.

WITNESS my hand and Notarial Seal the day and year last above written,

_“MLG.W)

Nolary Public

GEMERAL NOTARY-State of Rahrashin
RICHARD A, MIQULS

M)
ACCEPTANCE 15 Coma B,

The above Conservation Nasement is hereby accepted by the Audubon Sociely of
Omabha herein on this .27 day of __Lecermizeré . 1998,

AUDUBON SOCIETY OF OMAHA,

By ) M&L@‘J&?\/ Seesioend o
C/ ts P ’

resident
STATE OF NEBRASKA )
) Jss:
COUNTYOT _Lyugeas )

On this A7 day of ‘;DE'CD'MBL' 14 , 1998, before me a Nolary public in

and for said county and state, personally came__L{_q A LTERSoA

______ _ . of the Audubon Society of Omaha, to me personally known to be
Lhe identical person whose name is affixed to the above Conservation Easement and he
acknowledged the execution hereof {o be his voluntary act and deed as such officer and
the voluntary acl and deed of the Audubon Sociely of Omaha.

WITNIISS my hand and Notarial Seal the day and year tast above written.

— . .
BENEAM NOTARY - Stata of Kubraska m\f ;
‘ EDWARD G, VIEREGGER - M f/ug..c? ?f/\'

wiRor My Coma. Exp. Dew. 29, 199 % Notary Public
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